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Major opportunity in tax planning - stock- 


holders can elect to be taxed like partners 


; oa ELECTION given to closely held 
corporations to be taxed as partner- 
ships was something of a sleeper in the 
1958 Act. It 
didn’t get a great deal of attention as 
the bill 
process but, as soon as it became law and 


Technical Amendments 


went through the legislative 
tax men began to study it, it became 
clear that, for the corporations that 
qualify (or that can adjust their affairs 
so that they do qualify), here is an op- 
portunity to effect 


great savings, to 


achieve the benefits of corporate or- 
ganization without paying the tax cost, 
or to achieve many of the advantages of 
partnership taxation without the con- 
stricting rules applicable to fiscal years, 
accounting, family partnership, etc. Un- 
doubtedly it will be a long time before 
all the implications of this new method 
of taxation (it is set out in a new Sub- 
chapter S) are clear. However, election 
to have it apply to calendar year 1958 
(fiscal years beginning after December 
31, 1957) must be made within 90 days 
after the signing of the bill into law— 
i.e., by December, 1958. For that reason 
we note the general outline of the Sub- 
chapter here and will discuss it at 
greater length in upcoming issues. 

A corporation can elect to be taxed 
under Subchapter S only if it has not 
more than ten stockholders and only 
one class of stock. All stockholders must 
the 
the 
dis- 
the 
corporation remains a corporation for 


consent. If the corporation makes 


election, its income is taxed to 
not it is 


tributed. But, despite this election, 


shareholders whether or 


all other tax purposes including some 
very important ones—employee-stock- 
holders are still employees for pension 
and profit-sharing plans (partners are 
not employees of the partnership). 


Election may be terminated 

The special 90-day election period ap- 
plies only to years that began before 
the date of enactment of the 1958 law 


(September 1958). In later years the 
election will be made in the first month 
of the it will 
apply, or in the month prior to that 
month. However, the election may be 
terminated for subsequent years. This 
opportunity to elect for one year may 
be extremely useful in years in which 
extraordinary gains or losses are to be 
realized. The gain can be taken into 


taxable year to which 


the shareholder’s return and no corpo- 
rate tax paid; a loss which might not be 
usable by the corporation within the 
carryover period could be very useful to 
the shareholders personally. To prevent 
too much electing in and out, the law 
permits no new election to be taxed 
under Subchapter S to be made within 
five years of revoking an election. 

Shareholder’s basis, adjusted for gains 
and losses taken by him under such an 
election, is particularly important in 
loss situations—a shareholder is 
allowed a loss of the corporation in ex- 
cess of his basis for the stock. 

We are planning to present in up- 
coming issues of the JOURNAL analyses 
of the effect of Subchapter S on the ac- 
cumulated earnings tax and on collaps- 
ible corporations, personal holding com- 
panies, personal service corporations, as 
well as the ordinary small 
corporation with the usual tax problems 
of its owners. w 


not 


business 


Investor in failing small business 


now can take ordinary loss deduction 


5 hess SMALL Business Tax Revision 
Act of 1958, Section 202, added to the 
1244: “Losses 
on Small Business Stock.” The new sec- 
tion provides the rules under which an 
individual taxpayer may deduct from 


1954 Code a new Section 


gross income 100% of losses on the sale, 
exchange or worthlessness of common 
stock of a small business corporation. 
Such losses are treated as attributable to 
a trade or business of the taxpayer up 
to the dollar amount limits of $25,000 
on a separate return and $50,000 on a 
joint return of husband and wife. Thus, 
the losses are ordinary operating losses 
and under the rules of IRC Section 172 
may be converted to net operating losses. 
Under prior law such losses were treated 
as losses from the sale or exchange of a 
capital asset. Gain on Section 1244 stock 
will be treated in the same manner as 
gain on any other stock, as in the past, 
as a gain on the sale of a capital asset. 

Within the rules of this new section 
there is an added incentive for the in- 
vestment of risk capital in small business 
corporations. The stock of small busi- 
ness corporations may be widely dis- 
tributed among many shareholders or 
closely held by members of families. 
This change in the treatment of losses 
on equity capital (common stock) of 
small business corporations is expected 


greatly to reduce litigation over the 
question of business bad debts, non- 
business bad debts and the so-called thin 
incorporation. 

Business management plans for a 
profitable operation; however, the pos- 
sibility of failure and loss on investment 
must not be overlooked in the over-all 
tax planning. Here is an opportunity 
and the 
small business corporation to provide 
a hedge against possible substantial tax 
losses in the event of business failure. 


for management owners of 


Who is entitled to deduction? 

Only individual (includes partner- 
ships) taxpayers are entitled to the or- 
dinary loss deduction, as provided in 
Section 1244 on the sale, exchange or 
worthlessness of common stock of small 
business (domestic) corporations. The 
individual must have received the stock 
directly from the issuing corporation in 
exchange for money or other property 
or both. The stock must have been re- 
ceived by the individual under a plan, 
in writing, adopted by the corporation 
at a date after June 30, 1958. 

The operating loss or ordinary de- 
duction, permitted under Section 1244 
is not available to a purchaser of stock 
who has acquired such stock from a 
shareholder to whom the corporation 
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originally issued such stock. This is true 
even though the stock in the hands of 
the original shareholder was, in all re- 
spects, qualified as Section 1244 stock. 
Stock which is sold through underwriters 
may qualify as Section 1244 stock only 
if the underwriters are acting as agents 
for the corporation and the stock is not 
issued to the underwriters. The operat- 
ing loss deduction is not available to a 
shareholder who acquired such stock in 
exchange for services, even though the 
adopted plan may provide for issuing 
stock for services. 

Corporations, estates and trusts do 
not qualify for the operating loss deduc- 
circumstances 
under which such stock was acquired. 


tion regardless of the 


[hese taxpayers must continue to treat 
such losses as losses on the sale or ex- 
change of a capital asset. 

Che individual taxpayer who has sus- 
tained a loss on the sale, exchange or 
worthlessness of Section 1244 stock of a 
small business corporation may deduct, 
in each taxable year, a maximum of 
$25,000 from gross income as an operat- 
However, the 
$50,000 if a joint return is filed by hus- 


ing loss. maximum is 
band and wife. 

Che individual who anticipates a loss 
on the sale or exchange of the stock, or 
with respect to its worthlessness, which 
will exceed the statutory maximums in 
a taxable year should give consideration 
to the timing of sales and exchanges and 
to the control over the time that worth- 
lessness may be determined. Planning 
the transactions for completion in two 
or more years may result in substantial 
tax savings where the maximum amounts 
will be exceeded in one taxable year. 

For example: The taxpayer antici- 
pates an over-all loss on the stock of 
$100,000. He and his wife file a joint 
income tax return. If the transaction is 
completed in one taxable year, only 
one-half of the loss ($50,000) could be 
deducted as an operating loss. But, if 
the transaction is planned to be com- 
pleted with respect to half the sale or 
exchange in one year and the other 
half in the next taxable year, the en- 
tire $100,000 could be deducted as an 
operating loss over the two year period. 
Similarly, where control over the de- 
termination of worthlessness is possible, 
it may result either in a substantial sav- 
ing or a substantial tax loss. Planning 
should take into consideration the privi- 
lege of carrybacks and carryovers de- 
scribed hereafter. 

However, should the loss on the stock 
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exceed the allowable limits of $25,000 or 
$50,000, as the case may be, in any one 
taxable year, the excess loss will be 
treated as a capital loss under the exist- 
ing rules of the Code, Sections 165(f), 
1211 and 1212. 


Stock which will qualify 


* Only common stock of a domestic 
small business corporation will qualify 
for the operating loss deduction. It may 
be of any class, either voting or non- 
voting. Preferred stock and stock of a 
foreign corporation will not qualify. 

The stock must have been received by 
the individual and isued by the corpo- 
ration under an approved offering plan 
within the time limit specified in the 
plan. 

It must have been received in ex- 
change for money or other property or 
both. The “property” excludes 
stock and securities of other corpora- 
tions, with two exceptions: (1) stock re- 
ceived in a recapitalization under IRC 
Section 368(a)(1)(E) and where there 
is a mere change of identity, etc., under 
368(a)(1)(F) will qualify if the stock 
surrendered in the exchange had pre- 
viously qualified as Section 1244 stock, 
and (2) stock dividends issued on stock 
which is qualified as Section 1244 stock. 
With respect to meeting the require- 
ments of subsection (c)(1)(E) and (2)(A), 
“a successor corporation in a reorganiza- 
tion described in Section 368(a)(1)(F) 
shall be treated as the same corporation 
as its predecessor.” Stock issued for 
personal services will not qualify. The 
corporation must have derived more 
than 50%, of its aggregate gross receipts 
from sources other than annuities, divi- 
dends, interest, rents, royalties and from 
the net gain on the sale of stocks and 
securities during the five-year period 
immediately preceding the date of the 
claimed loss. If the corporation was not 
in existence for five years, then this 
applies to the period during which it 
was in existence. 


term 


A plan is a statutory requirement 


The corporation must adopt a plan 
for the offering of an issue of common 
stock at some date after June 30, 1958; 
prior dated plans will not qualify. The 
offering of the stock to be sold or ex- 
changed must be for a definitely estab- 
lished (limited) dollar amount. The 
offering must be for a definitely stated 
period of time, not to exceed two years 
from the date on which the plan was 
adopted. The plan to be effective must 


meet the requirements of both Federal 
and state laws which govern the sale or 
exchange of stocks and securities. 

The common stock offered must fall 
within the meaning of Section 1244 
stock as defined in subsection (c)(1), pre- 
viously described, and must be offered 
by a domestic corporation which falls 
within the meaning of a small business 
corporation as defined in subsection 
(c)(2). It should be noted, at this point, 
that the requirements with respect to 
qualifying as a small business corpora- 
tion must be satisfied only at the time 
that the offering plan is adopted. The 
fact that a corporation has outgrown the 
small business corporation definition 
will not deprive the individual share- 
holder of the right to deduct, as an 
operating loss, the loss on stock which 
did qualify at the time the plan was 
adopted. 


Prior or subsequent offerings 


If there is a prior offering of stock 
outstanding at the date of adoption of 
the plan, stock issued under the adopted 
plan will not qualify for the operating 
loss deduction. Therefore, any prior 
offering plan should be withdrawn on 
a date prior to adoption of a new offer- 
ing plan which is expected to qualify for 
the ordinary loss deduction. If a valid 
plan to 1244 stock is 
adopted and a subsequent offering is 
made, stock issued under the plan after 
such subsequent 


issue Section 


offering shall not 
qualify as Section 1244 stock. However, 
stock issued under the valid plan prior 
to the subsequent offering is not dis- 
qualified by the subsequent offering. 


Where additional stock is issued 

The individual who has received com- 
mon stock which has qualified, in all 
respects, for the operating loss deduc- 
tion may lose the right to the increased 
deduction circumstances. 
Therefore, it is essential that records be 
maintained to identify any stock re- 


under some 


ceived subsequent to the offering under 
the approved plan. 

Stock dividends issued on the quali- 
fied stock will qualify, even though re- 
ceived in addition to the offering under 
the plan. However, if the individual 
owns and holds stock which is not quali- 
fied, the stock dividends must be al- 
located between that stock which is and 
that stock which is not qualified. 

Stock received in a reorganization 
under Section 368(a)(1)(E) and (F) in 
exchange for stock of a corporation 
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which had, in all respects, qualified as 
1244 treated as 
1244 stock. Stock received in 
any other reorganization will not qualify 
1244 stock; therefore, the in- 
dividual receiving such stock will lose 


Section stock will be 


Section 
as Section 


the right to the operating loss deduction 
which he had while holding the old 
stock surrendered in the exchange. 

Stock received by the individual under 
the adopted plan after an additional 
offering of stock is made subsequent to 
the date of adoption of the plan will 
not qualify as Section 1244 stock. The 
records of such stock received should be 
maintained separately from the stock re- 
ceived under the plan prior to the date 
of the subsequent offering. 


Some danger points 

A loss sustained on otherwise quali- 
1244 stock 
operating loss and deductible in full 
‘aggre- 
In subsec- 


fied Section may not be an 


unless the meaning of the term ‘ 
gate gross receipts’ is clear. 
tion (c)(1)(E) it is provided that the 
corporation for its most recent five years 
of operation, or a lesser period if in 
existence for less than five years, must 


have derived less than 50% of its “ag- 
gregate gross receipts” from annuities, 


dividends, interest, rents, royalties and 
net gain from the sale of stocks or se- 
curities. 

Does 
ceipts” have the same meaning as “gross 
IRC Section 
6l(a)? If it does, the total sales of a 


the term “aggregate gross re- 


income” as defined in 
manufacturing or other business would 
not be the aggregate gross receipts from 
that source. The regulations at Section 
1.61(a) provide: “Gross income means 
the total sales, less the cost of goods 
sold. . . However, total sales are de- 
termined without the deduction for de- 
pletion, where such depletion allow- 
ances are based upon percentage of in- 
come, which would apply to the ex- 
tractive others. 


Timber, for example, is allowed a statu- 


industries, but not to 
tory deduction for depletion, but, in 
this case, the depletion allowance is not 
based upon a percentage of income and, 
therefore, would be a reduction of the 
total the statutory 
gross income figure. 


sales to arrive at 


Cash receipts and disbursements ac- 
counting will produce figures of gross 


income different from gross income 
figures determined under the accrual 
accounting method. The income and 


sales and the costs of sales 


where applicable should be arranged in 


accounts 
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such a manner as to flag the danger 
point, when reached, for. the purpose of 
planning proper adjustments which will 
insure meeting all statutory require- 
ments relating to aggregate gross re- 
ceipts. 


What is a small business? 

For the purpose of qualifying the 
stock for the operating loss deduction, a 
small business corporation is one which 
had adopted a plan for the offering of 
common stock in exchange for money or 
property or both and, at the time of 
adopting the plan, has met two addi- 
tional requirements: (1) The amount of 
stock which is offered under the plan, 
plus the value of money and other prop- 
erty (defined) received by the corpora- 
tion after June 30, 1958, for stock, or as 
a contribution to capital or as paid-in 
surplus, does not exceed $500,000 and, 
(2) the amount of stock which is offered 
under the plan, plus the equity capital 
of the corporation does not exceed §$1,- 
000,000. 

In (1) 


means the amount of property taken 


above the term “property” 
into the corporation’s accounts at its 
adjusted basis for determining gain as of 
the date of the adoption of the plan. 
The aggregate the 
and property is reduced by any liabili- 


amount of money 
ties to which the property is subject or 
any liabilities which the corporation as- 
sumed as of the date of the adoption of 
the plan. 

In (2) above the amount of the equity 
capital is determined on the date of the 
adoption of the plan. For this purpose, 
the term “equity capital” means the sum 
of money and other property owned by 
the corporation less the indebtedness of 
the corporation. The word “property” 
means its adjusted basis for determining 
gain to the corporation. The word “in- 
include any 
the share- 


debtedness” does not 


amount of indebtedness to 


holders of the corporation. 


Example: a newly organized corporation 


A corporation adopts a plan for the 
offering of an issue of common stock in 
exchange for money and property. In 
this example, the corporation is newly 
organized and has, only as equity capi- 
tal, the amount subscribed by the in- 
corporators of $10,000. Since the $10,000 
represents the only amount received by 
the corporation for stock or otherwise 
after June 30, 1958, the plan may pro- 
vide for issuing of stock not in excess 
of $490,000 for money and other prop- 


erty. In this case, the second require- 
ment under subsection (c)(2)(B) would 
not be applicable. 

The new corporation provides in the 
plan for acquiring from the incorpora- 
tors money and property in exchange 
for its capital stock and securities under 
the provisions of Section 351 in a non- 
taxable exchange. In this case all of 
the requirements for the transfer of 
property to a corporation controlled by 
the transferor 
met. Transfers by individuals under 
Section 351 of the 1954 Code are 
a reorganization. The stock received in 


or transferors must be 


not 


the 351 exchange by the transferor will 
qualify for the operating loss deduction 
under Section 1244. The property could 
not be transferred by another corpora- 
tion, an estate or a trust in a Section 351 
exchange for the purpose of Section 
1244, 

In order for the benefits of Section 
351 to qualify stock received in the ex- 
change as Section 1244 stock, it would be 
necessary that a corporation, estate or 
trust distribute to the individual share- 
holders, legatees, or beneficiaries of the 
trust the assets so that ownership would 
rest in the individual. Such distribution 
to the individual or individuals would 
take place prior to the transfer to the 
new corporation of such assets received 
in the distribution. 


Example: equity capital 

In this case, on the date of the adop- 
tion of the plan of offering of common 
stock, the corporation’s balance sheet 
shows equity capital in the amount of 
$600,000, which represents the adjusted 
basis of its property less the defined in- 
debtedness. In no case could the offering 


exceed the sum of $400,000, since the 
amount of the offering plus the equity 
capital would equal $1,000,000. The 


offering in the plan could be made for 
any stated dollar amount not in excess 
of $400,000 falls 
within the limitations as provided in 


since such amount 
subsection (c)(2)(A) and does not exceed 
the limitations of subsection (c)(2)(B). 

In another case, the corporation has 
an equity capital of $400,000 at the 
date of the adoption of the plan. The 
plan could not qualify more than $500,- 
000 under the limitations of subsection 
(c)(2)(A) and would qualify under the 
second limitation of subsection (c)(2)(B), 
since the offering plus the equity capital 
does not exceed $1,000,000. 

It is extremely important to the tax 
planner that the balance sheet of a 
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corporation reflect the real equity capi- 
tal as of the date of the adoption of the 
plan. Before drafting a plan, for the 
purpose of qualifying common stock 
under Section 1244, a careful analysis 
should be made of the assets, the liabili- 
ties, the 
profits and any other surplus, to deter- 
mine whether or not the equity capital 


accumulated earnings and 


amount is substantially accurate at the 
date of the adoption of an offering plan. 


Limitations on the operating loss 

If Section 1244 stock is received by a 
transferor of property in an exchange 
for such property, then special rules 
apply with respect to the amount of the 
operating loss that may be taken on such 
1244 stock. This relates to property 
which immediately before the exchange 
had an adjusted basis for determining 
loss in excess of the fair market value of 
such property. If the basis of the stock 
is determined by reference to the basis 
of the property transferred in the ex- 
change, then, solely for purposes of Sec- 
tion 1244, the basis of the stock shall be 
reduced by an amount equal to the 
excess of the basis over the fair market 
value of the property. The Committee 
Report states: “Thus, if an individual 
transfers property with an adjusted basis 
of $1,000 and a fair market value of 
$250 to a corporation for Section 1244 
stock in an exchange that qualifies 
under Section 351 of the 1954 Code, the 
basis of this stock for purposes of Sec- 
tion 1244 is $250—its normal basis, 
$1,000, less $750, the excess of the prop- 
erty’s adjusted basis over its fair market 
value.” 

Under this rule, and the example 
above, the taxpayer may have both an 
ordinary operating loss and a capital 
loss on sale of the Section 1244 stock. 
For example, the adjusted basis of the 
stock is $1,000; however, the fair market 
value is $250. Therefore, if the stock is 
sold for $250, the taxpayer will have a 
capital loss of $750, but if the stock is 
sold for $200, then the taxpayer will 
have ordinary operating loss of $50 and 
capital loss of $750, a total of $800 
under the adjusted basis. If the basis 
of Section 1244 stock is increased by con- 
tributions to the capital of the corpora- 
tion or otherwise, such increases are not 
taken into account in determining the 
amount of loss on Section 1244 stock. 
Subsection (d)(1)(B). 

Section 1244(d)(3) provides the rules 
for treating the loss on Section 1244 
stock as a net operating loss deduction. 
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“For purposes of Section 172 (relating to 
net operating losses), any amount of loss 
treated by reason of this Section as a 
loss from the sale or exchange of an 
asset which is not a capital asset shall be 
treated as attributable to a trade or 
business of the taxpayer.” 

If the loss on the Section 1244 stock 
is in excess of the amount allowable as 
an ordinary loss, such excess shall be 
treated as a loss from the sale, exchange 
or worthlessness of a capital asset. For 
example, the total loss on stock in the 
taxable year is $30,000; however, on a 
separate return the maximum allowable 
is $25,000; therefore, the excess of $5,000 
is treated as a capital loss. But, if the 
loss is taken on a joint return of hus- 
band and wife, the entire $30,000 would 
be deductible as a net operating loss 
and, in the case of a joint return, any 
amount not in excess of $50,000 would 
be treated as a net operating loss. 


Carrybacks and carryovers 


If the net operating loss deduction in 
a taxable year exceeds the income to 
which such loss may be applied as a re- 
duction or setoff under the rules of IRC 
Section 172, then the taxpayer may use 
such excess amounts as either a carry- 
back or a carryover under the rules of 
Section 172(b). The “Small Business 
Tax Revision Act of 1958,” Section 3, 
amends IRC Section 172 to provide for 
a three-year carryback in lieu of the 
prior law’s two-year carryback. The 
carryover privileges remain as five years 
following the date of the net operating 


loss. 


Shareholders’ records 

The individual shareholder who ex- 
pects to support an ordinary operating 
loss deduction arising from the sale, ex- 
change or worthlessness of Section 1244 
stock will be required to keep sufficient 
records clearly to identify in all respects 
the stock upon which the operating loss 
deduction is claimed. To accomplish 
this purpose, the file should contain: 
(1) copy of the stock offering plan 
adopted by the corporation along with 
documented evidence which will clearly 
qualify the corporation as a statutory 
small business corporation, (2) copy of 
financial statements reflecting basis and 
fair market values of money or other 
property, or both (but not including 
stocks or securities of other corpora- 
tions) which was exchanged for the Sec- 
tion 1244 stock, (3) statements of gross 
receipts or income, or profit and loss, 


for the most recent five years ended be- 
fore the date the individual shareholder 
sustains the loss on the stock, statements 
to show clearly classification of the 
gross receipts and that the corporation 
did not derive more than 50% of its 
gross receipts from annuities, dividends, 
interest, rents, royalties and from the 
net gain on the sale or exchange of 
stock or securities, and (4) a record show- 
ing date stock was received, certificate 
numbers and number of shares in each 
certificate, the basis for the stock, the 
dates and number of shares disposed of 
with basis amounts credited. The record 
would include certificates received as 
stock dividends on qualified Section 
1244 stock and adjusted basis after such 
receipt, as such stock qualifies for the 
operating loss deduction. 

All of the above is with respect to 
Section 1244 stock, held by the indi- 
vidual, which was issued in accordance 
with the approved offering plan. If stock 
is issued to an individual for personal 
services, the corporation should issue 
separate certificates for such services as 
such stock does not qualify for the or- 
dinary loss deduction. Final regulations 
may require additional records. ; 
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-. AND PROFESSIONAL AFFAIRS OF LAWYERS & ACCOUNTANTS 





Bar committee proposes ban on dual 


practice by lawyer-CPA; limits publicity 


Lae FAMILIAR Creature inhabiting the 
higher reaches of technical tax prac- 
tice—the man who is both a lawyer and 
a CPA—would disappear from sight if 
the recommendations of a special com- 
mittee of the American Bar Association 
are adopted. A draft of the proposals 
was made public at the annual meeting 
of the American Bar Association in Los 
Angeles late in August. 

The new proposed rule developed this 
way. Recently the committee on pro- 
fessional relations of the ABA appointed 
a sub-committee to consider all aspects 
of the problem created by lawyers and 
CPAs who practice together, and of the 
problem created by individuals who 
possess qualifications as both lawyers 
and CPAs. The committee consisted of 
William T. Gossett, general counsel for 
Ford Motor Co., Erwin N. Griswold, 
dean of Harvard Law School, Louis 
Boxleitner, who practices in Cleveland, 
and George E. Brand, a Detroit lawyer. 

This special sub-committee has now 
prepared a draft of a proposed code 
of conduct for lawyers and CPAs who 


practice in association and for individuals 
possessing dual qualifications. The draft 
is being submitted to the National Con- 
ference of Lawyers and CPAs. If the 
Conference approves, the draft would 
then, presumably, pass through official 
channels of ABA and AICPA and be- 
come binding upon members of both 
groups. It is emphasized that no action 
has as yet been taken by the Conference. 

Extensive comments on the four pro- 
visions of the Code were made on 
August 24 at a luncheon of the ABA 
Section of Taxation by Judge William 
J. Jameson, of Billings, Montana, who 
is a past president of ABA and currently 
chairman of its committee on profes- 
sional relations and co-chairman with 
John Queenan, of New York (represent- 
ing the CPAs), of the National Confer- 
ence. 


What the Code says 


Because of the large number of 
readers who will want to study the pro- 
posed Code carefully, we print here the 
complete text: 


Proposed Code of Conduct for Lawyers and Certified Public Accountants Who 
Practice in Association and For Individuals Possessing Dual Qualifications 


Promulgated by the National Conference of Lawyers and 
Certified Public Accountants 


“Preamble. In the Statement of Prin- 
ciples Relating to Practice in the Field 
of Federal Income 
gated by the National Conference in 


Taxation, promul- 


1951, it is stated that many problems 
connected with business require the 
skills of both lawyers and certified public 
accountants and that there is every 
reason for close and friendly coopera- 
tion between the two professions. We 
reafhrm that principle. While much 
is to be gained by such cooperation, 
there is danger that, when lawyers and 
accountants associate professionally, or 
when a member of one profession is 
employed by a member of the other, 


the method of association or employ- 
ment may raise problems of unethical 
conduct detrimental to the professions 
and to the public. 

“With increasing frequency, lawyers 
and certified public accountants find 
that, in the conduct of normal profes- 
sional activities, it is helpful to possess 
knowledge and training in the other 
discipline. An individual who regards 
himself primarily as an accountant may 
earn his law degree and become a mem- 
ber of the bar, while another who re- 
gards himself primarily as a lawyer may 
study accounting and become a certified 
public accountant to aid him in his law 


practice. The desire of a member of 
either profession thus to widen the 
scope of his knowledge and training is 
laudable, as long as the individual and 
those with whom he may be associated 
clearly recognize the concomitant re- 
sponsibilities of those who possess such 
dual qualifications to avoid misleading 
the public. 

“The scope and complexity of both 
professions are such that no individual 
simultaneously can possess, in both pro- 
fessions at the same time, the expertise 
necessary to attain and thereafter main- 
tain the high standards of professional 
competence that the public is entitled 
to expect. 

“Partly to serve the mutual interests 
of the members of the profession con- 
cerned, but principally in the public 
interest, the American Bar Association 
has adopted Canons of Professional 
Ethics and the American Institute of 
Certified Public Accountants has 
adopted Rules of Professional Conduct. 

“It is the purpose of this statement to 
isolate and define the joint and over- 
lapping problems that threaten the 
public interest, solutions to which are 
the concern of the members of both pro- 
fessions, and to recommend to _ the 
American Bar Association and to the 
American Institute of Certified Public 
Accountants the joint adoption of the 
following Code of Conduct to which 
members of each profession shall adhere 
in their relations with members of the 
other profession and with the public. 

“1. The Lawyer Employed by a Firm 
of Certified Public Accountants. Ac- 
countants are prohibited from practic- 
ing law and desire to avoid creating the 
impression that they are qualified to do 
so. The problems inherent in the em- 
ployment of a lawyer by an accountant 
or a firm of accountants stem from the 
fact that public knowledge of such em- 
ployment may create the erroneous im- 
pression in the public mind that the 
employer is qualified to practice law. 

“Canon 35 of the Canons of Profes- 
sional Ethics of the American Bar As- 
sociation provides that ‘the professional 
services of a lawyer should not be con- 
trolled or exploited by any lay agency, 
personal or corporate, which intervenes 
between client and lawyer. A lawyer's 
responsibilities and qualifications are in- 
dividual. He should avoid all relations 
which direct the performance of his 
duties by or in the interest of such in- 
termediary. A lawyer’s relation to his 
client should be personal, and the re- 
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sponsibility should be direct to the 
client.’ With respect to this Canon, the 
Committee on Professional Ethics and 
Grievances of the American Bar Associa- 
tion has ruled that ‘a lawyer may prop- 
erly be employed by a firm of account- 
ants on a Salaried basis to advise the 
accounting firm, but such employment 
may, under no circumstances, be used 
to enable the accounting firm to render 
legal advice or legal services to its 
clients.’ (Opinion No. 272, October 26, 
1946). 

“Canon 47 of the Canons of Profes- 
sional Ethics of the American Bar As- 
sociation provides that ‘no lawyer shall 
permit his professional services, or his 
name, to be used in aid of, or to make 
possible, the unauthorized practice of 
law by any lay agency, personal or 
corporate.’ 

“It is the considered judgment of the 
National Conference 
that a member of the bar may not ac- 
cept employment with an accountant 
or a firm of public accountants, except 


members of the 


as circumscribed above, and render legal 
services for or continue to hold him- 
self out to the public as a practicing 
lawyer, without violating the Canons 
of Professional Ethics of the American 
Bar Association; and that a member of 
the bar who accepts employment with 
an accountant or a firm of public ac- 
consider 
his right to practice law to be restricted 


countants should, and must, 
as long as he is so employed. 

‘To avoid any misunderstanding on 
the part of the public and to avoid 
misleading the members of the public, 
neither a lawyer nor any accountant or 
accounting firm by which he may be 


shall 


either in public or in communications 


employed make any reference, 
with clients, to a law degree which may 
be held by him or to the fact that he 
may be a member of the bar privileged 
under different circumstances to prac- 
tice law. Any lawyer thus employed 
shall not permit reference to be made 
to the fact that he holds a law degree 
or is a member of the bar in connec- 
tion with the publication, distribution 
or advertising of any book or article 
written by him, or in connection with 
his appearance as a speaker at any 
time. 

“2. The Certified Public Accountant 
Employed by a Law Firm. Lawyers are 
prohibited from practicing accountancy 
and desire to avoid creating the impres- 
sion that they are qualified to do so. 
The problems inherent in the employ- 





ment of an accountant by a lawyer or 
a law firm stem from the fact that public 
knowledge of such employment may 
create the erroneous impression in the 
public mind that the employer is quali- 
fied to practice accountancy. 

“The relationship is proper as long 
as the function of the accountant is to 
act as such on behalf of the law firm it- 
self, and not on behalf of any client 
of the law firm. If the law firm, however, 
holds itself out to the public as quali- 
fied to provide accounting services, or 
permits members of the public to secure 
that impression, then the law firm and 
its members would be, or the public 
might consider that they were, engaged 
in or qualified to engage in the practice 
of accounting as well as the practice of 
law. Such conduct on the part of a 
lawyer is proscribed by Canons 27 and 
33 of the Canons of Professional Ethics 
of the American Bar Association. Canon 
27 provides that it is unprofessional to 
solicit employment and 
that ‘indirect advertisements . . . and 
all other like self-laudation offend the 
traditions and lower the tone of our 
profession and are reprehensible.’ The 


professional 


Committee on Professional Ethics and 
Grievances has ruled that for a law firm 
to state publicly that it has in its em- 
ploy a certified public accountant con- 
stitutes a violation of Canon 27. 
(Opinion 272, October 25, 1946). 

“If a certified public accountant thus 
employed shall permit the fact of his 
employment to be publicized in such a 
manner as to mislead the public, then 
his conduct would violate Rule 4 of 
the Rules of Professional Conduct of 
the American Institute of Certified Pub- 
This Rule 
that ‘a member shall not engage in any 


lic Accountants. provides 
business or occupation conjointly with 
that of a public accountant, which is in- 
compatible or inconsistent therewith.’ 

“To avoid any misunderstanding on 
the part of the public and to avoid mis- 
leading the members of the public to 
their detriment, neither an accountant 
nor any lawyer or law firm by which he 
may be employed shall make any refer- 
ence, either in public or in communica- 
tions with clients, to a degree or license 
signifying proficiency in 
which may be held by him or to the 
fact that he may be the holder of a 
CPA certificate, privileged under differ- 
ent circumstances to act as an account- 
ant for clients of the law firm. 

“3. Partnerships Between Lawyers and 
Certified Public Accountants. Rule 3 of 


accounting 
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COMMENTS INVITED 


The proposed Code, like other 
rules which restrict the rights of 
individuals to practice as they see 
fit, will undoubtedly meet with 
strong reactions in some circles. 
This Journal will welcome com- 
ments from readers, and will report 
any significant reactions which may 
develop. 











the Rules of Professional Conduct of the 
American Institute of Certified Public 
Accountants provides that . . . ‘partici- 
pation in the fees or profits of profes- 
sional work shall not be allowed direct- 
ly or indirectly to the laity by a mem- 
ber.’ The term ‘laity’ has not been de- 
fined, and it whether it 
would be held to include a_ lawyer. 
(Carey, Professional Ethics of Certified 
Public Accountants, p. 200). 

“Canon 33 of the Canons of Profes- 
sional Ethics of the American Bar As- 


is uncertain 


sociation prohibits partnerships between 
members of the bar and non-members, 
where any part of the partnership’s em- 
ployment consists of the practice of law. 
The Committee on Professional Ethics 
American Bar 
Association has ruled that a partnership 


and Grievances of the 


between a lawyer and an accountant 
to specialize in income tax work and 
related accounting is permissible only 
if the lawyer ‘completely disassociate(s) 
himself from any practice or holding 
indicate that he is a 
member of the bar or in any way en- 


out that would 


gaged in practice as a lawyer.’ Canon 33 
applies, in the Committee’s opinion, ‘to 
one who holds himself out as a lawyer 
and at the same time engages in a type 
of activity open to laymen, which serves 
as a natural feeder to his law practice.’ 
(Opinion No. 269, June 21, 1945). 
“Conversely, when the principal busi- 
ness of the partnership is the practice of 
accountancy, the same problems arise as 
in the case where a lawyer is employed 
by an accountant or a firm of account- 
ants. The basic problem is that public 
knowledge of the fact that a lawyer is 
a partner of an accountant or a partner 
in a firm of accountants may create the 
erroneous impression in the minds of 
the public that the firm is qualified to 
practice law. The same Canons of 
Ethics previously cited apply with equal 
force. Consequently, the lawyer must 
consider his right to practice law to 
be restricted as long as he is engaged 
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in such a partnership. Both the lawyers 
and the accountants in the partnership 
shall observe the rules of conduct pre- 
viously prescribed in the situation where 
a lawyer is employed by an accountant 
or a firm of public accountants. 

“It follows that neither a lawyer nor 
an accountant may retain membership 
in both a law firm and an accounting 
firm at the same time. 

“4. The Individual Practitioner Who 
Possesses Dual Qualifications. The in- 
dividual who is qualified to practice 
either as a lawyer or as a certified public 
accountant may not serve in both capaci- 
ties at the same time. The Committee 
on Professional Ethics and Grievances 


of the American Bar Association has 
stated that it is deemed to be in the 
interest of the legal profession and its 
clients ‘that a lawyer should be pre- 
cluded from holding himself out, even 
passively, as employable in another pro- 
A majority of that 
ruled ‘that a lawyer, 
holding himself ovt as such, may not 
hold certified 
public accountant at any office without 


fessional capacity.’ 
Committee has 


also himself out as a 


violating Canon 27, because his account- 
ing activities will inevitably serve as a 
feeder of his law practice.’ (Opinion 
No. 272, 1946). 

“Canon 27 is designed to assure that 
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attorneys maintain a dignity necessary 
to command respect for the law and the 
profession and that legal problems be 
handled by those best qualified, rather 
than those merely best publicized. Joint 
practice by a lawyer-CPA results in in- 
direct solicitation of business to the ex- 
tent that legal business is attracted by 
the accounting, rather than the legal, 
proficiencies of the individual. Converse- 
ly, legal activities, insofar as they place 
the individual’s name before the pos- 
sible accounting clients, seem equally 
offensive to the professional ethics of 
the accounting profession. (63 Harv. L. 
Rev. 1457 (1950). Compare, however, an 
opinion by the Committee on Profes- 
sional Ethics of the American Institute 
of Accounting that reached a contrary 


result. 83 J. 171 (1947)). 

“Representation to the public by a 
lawyer that he is a CPA also tends to 
imply special ability in the law and is 


Accountancy 


objectionable as the representation of a 
specialty, which is considered another 
form of advertising. With limited ex- 
ceptions, a statement by a lawyer of a 
special competence has been condemned 
because it is misleading to the public. 
Since legal specialties have not been 
defined with reasonable certainty, and 
have not 
established for specialized practice, there 


minimum standards been 
are no safeguards to protect the layman 
from the incompetent _ self-professed 
legal specialist. (3 UCLA L. Rev. 360, 
364 (1956)). 

“In addition, a lawyer-CPA engaging 
in the joint practice of law and account- 
ing occupies a ‘schizophrenic position as 
a lawyer with a duty of loyalty to his 
client and as a CPA with a duty of 
The clash in 
could appear in litigation where the at- 


impartiality. functions 
torney’s privilege to refuse to reveal a 
client’s communications might be in- 
compatible with the need to examine 
him in his capacity as CPA about the 
facts on which he rested his purportedly 
impartial certification.’ (63 Harv. L. 
Rev. 1457, 1458 (1950)). 

“If the individual shall choose to 
practice law, then he may not at the 
time hold himself out to his 
clients or to the public as qualified to 
serve as a certified public accountant. 
To avoid any misunderstanding on the 
part of the public, he shall make no 
reference, either in public or in com- 


Same 


munications with clients, to any degree 
signifying proficiency in accounting 
held by him or to the fact that he might 
be privileged under different circum- 
stances to serve as a certified public ac- 
countant. 

“Tf the shall 
act as a certified public accountant, then 
he may not at the same time hold him- 
self out to his clients or to the public 
as qualified to practice law. To avoid 
any misunderstanding on the part of the 


individual choose to 


shall make no _ reference, 


either in public or in communications 


public, he 


with clients, to any law degree held by 
him or to the fact that he might be 
privileged under different circumstances 
to practice law. 

“The individual possessing such dual 
qualifications shall not permit refer- 
ence to be made to his qualifications to 
practice the profession in which he is 
not then engaged in connection with 
the publication, distribution or adver- 
tising of any book or article written by 
him, or in connection with his appear- 
ance as a speaker at any time. 

“Conclusion. This Code of Conduct is 
designed to alleviate serious problems 
affecting the relations between members 
of the two professions and to attempt to 
insure that the public will not mis- 
apprehend the character of the services 
that they are qualified to render. Op- 
erating within the framework of this 
Code, the lawyer still may utilize know- 
ledge and training in accountancy to 
become a better lawyer, and the cer- 
tified public accountant still may utilize 
knowledge and training in the law to 
become a better accountant. It is hoped 
that as some of the problems plaguing 
the relations between the professions are 
laid to rest by adherence to this Code, 
mutual trust and confidence will im- 
prove and close and friendly co-opera- 
tion between the members of the pro- 
fessions will flourish.” 


; ; 
Jameson’s comments on Code 


Judge Jameson’s views on the pro- 
posed Code are significant, both be- 
cause of his long acquaintance with the 
problem and because of his participa- 
tion in the senior councils of the legal 
profession. 

On the first point Judge Jameson 
said “The position of the accountant 
members of the Conference that lawyers 
employed by accounting firms may not 
render legal services to clients of the 
firm is now officially expressed by the 
Institute in its Rule No. 17, which 
reads: ‘A member in his practice of 
public accounting shall not permit an 
employee to perform for the member's 
clients any services which the member 
or his firm is not permitted to perform.’ 

On the “fourth and most controversial 
individual 


problem — the practitioner 


who possesses dual qualifications,” said 
Judge Jameson, “the Code takes the 
position that an individual who is quali- 
fied to practice either as a lawyer or 
certified public accountant, may not 
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serve in both capacities at the same 
time. 

“The Committee on Legal Ethics of 
the Los Angeles Bar Association reached 
the same conclusion. 

“On the other hand, the Committee 
on Professional Ethics of the New York 
County Lawyers Association reached the 
that 
effect of 
Canon 27, where two brothers, who were 


contrary conclusion. Specifically 


committee considered the 
lawyers and certified public accountants, 
had on their door this legend: 

“C and C 

\ttorneys and Counselors at Law 

C and Company 

Certified Public Accountants.” 

“It was the opinion of the Ethics 
Committee of the New York County 
that 
would not be violated if 


Lawyers Association Canon 27 
the brothers 
adhered to the professional standards 
applicable to attorneys at law with re- 
spect to advertising and solicitation, and 
that the legend on the door merely 
occupying the 
premises and the professions practiced 


identified the firms 
by them therein, and did not constitute 
either advertising or solicitation. 

“An opinion by the Committee on 
Ethics of the 
Institute of Certified Public Accountants 


Professional American 
also reached a contrary result, stating 
that the ‘compelling consideration is 
the desirability of allowing the public 
complete freedom in the selection of 
lawyers and certified public accountants 
who the public believes can render most 
effectively the professional services it 
desires.’ (83 J. Accountancy 172)... 
“An article (3 UCLA L. Rev. 360) 
contains a comprehensive review of the 
Ethics of the American Bar 
\ssociation, the 


Canons of 
rules of professional 
Institute of 
and de- 


cisions and comments of each group re- 


conduct of the American 


Certified Public Accountants, 
lating to this problem. The authors of 
that article expressed the conclusion 
that Canon 27 and also Rule 2 of the 
Rules of Professional Con- 


duct should be amended to permit the 


California 


use of the dual designation ‘attorney- 
certified public accountant’ on shingles, 
letterheads, 
ards and permissible announcements. 


office doors, professional 
'n that article the argument for per- 
mitting joint practice of law and ac- 
counting is best presented in the follow- 
ing paragraphs: 

“Because the ultimate objective of 
the rules of ethics is the protection and 


advancement of .the public interest, the 
ethical propriety of the joint practice 
of law and accounting must inevitably 
rest upon whether or not the attorney- 
accountant is equipped to render an 
especially valuable “package service” to 
the public. If, through offering both 
services, the per- 
forms a needed service with more com- 
petence than could either an attorney 


attorney-accountant 


or an accountant, it will be difficult to 


assert that the attorney-accountant’s 
joint practice is inherently unethi- 
CM...» 


The practice of both professions by 
one person affords the public the op- 
portunity of more complete, more in- 
expensive and better service. . . . Espe- 
cially in the field of taxation, where 
the “unlawful practice of law” contro- 
versy demonstrates the close affinity of 
law and accounting practice, the inte- 
grated services of both attorneys and 
accountants are often necessary. Allow- 
ing the attorney to practice also as an 
accountant results in a substantial sav- 
ing to the small businessman, who might 
not otherwise be able to afford to retain 
both an attorney and an accountant.’ 

“To summarize, it appears to me that 
the most compelling argument in favor 
of the limitation contained in the pro- 
posed Code is the inherent conflict 
between a lawyer’s function as an advo- 
cate and an accountant’s function as an 
impartial finder of fact. The most per- 
suasive argument on the other side is 
the possible advantage to small tax- 
payers and business men, particularly 
in the smaller communities, of better 
service at less expense through the so- 
called package service of the attorney- 
accountant. 

“It is true, of course, as recognized by 
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the Statement of Principles, that ‘fre- 
quently the legal and accounting phases 
are so interrelated and interdependent 
and overlapping that they are difficult to 
distinguish.’ To some extent any ac- 
countant in tax practice is an advocate 
and to some extent any lawyer in tax 
practice is a finder of fact. It may be 
argued accordingly that there is no 
valid objection to combining both func- 
tions in one person. On the other hand, 
the Statement of Principles very prop- 
erly suggests limitations upon each pro- 
fession in tax practice. It provides that, 
when questions of accounting arise, a 
lawyer should advise the taxpayer to 
enlist the assistance of a certified public 
accountant; and when questions of law 
public accountant 
should advise the taxpayer to enlist the 


arise, a _ certified 
assistance of a lawyer. It would seem 
that in general the most satisfactory re- 
sults will be obtained through co-opera- 
tion of the two professions and a recog- 
nition by each of the proper functions 
of the other. . 

“As I said at the outset, as yet no 
official taken by the 
National Conference of Lawyers and 
Certified Public Accountants with re- 
spect to the adoption of this Code. Be- 
fore action is taken, the members of the 


action has been 


Conference desire a full discussion and 
complete understanding of the provi- 
sions of the Code. Already one member 
of our committee has proposed five 
changes in language. We invite your 
comments, either favorable or unfavor- 
able. 

“We welcome suggestions for changes 
and improvements. We appreciate this 
opportunity to present the proposed 
Code to the members of the Section of 


A 


Taxation and their guests.” a 
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New ruling forecasts IRS 


extension of claim of right 


by JAMES H. HEFFERN 


If you must advise on the handling of prepaid income of any kind, you have a 


difficult problem on your hands. Recent Rev. Rul. 58-225 applied claim of right to 


prepaid interest and, when viewed in focus with the Tax Court position in recent 


cases and the Supreme Court Auto Club 


of Michigan decision, foreshadows, Mr. 


Heffern believes, a campaign by the IRS to draw prepaid income into taxable 


income immediately on receipt. Mr. Heffern analyzes the case law and concludes 


that, while the Commissioner will probably assert claim of right and litigate all 


prepaid income, taxpayers whose cases are factually distinguishable from those to 


which the Supreme Court applied claim of right may reasonably hope that the court 


will speak in their favor when the issue is squarely presented to it. 


be THAN THREE years ago, the Sen- 
ate Finance Committee, in approv- 
ing the repeal of Sections 452 and 462 
of the Internal Revenue Code, said: 

“Your committee desires to make its 
position clear that it expects to report 
out legislation dealing with prepaid in- 
come and reserves for estimated ex- 
penses at an early date. As indicated 
above, the existing rulings of the Treas- 
ury Department and the court decisions 
dealing with estimated expenses and pre- 
paid income are now in such a state of 
confusion and uncertainty that, in the 
opinion of your committee, legislative 
action is required on these subjects. In 
addition, your committee believes that 
it is essential that the income tax laws 
be brought into harmony with generally 
accepted accounting principles.” 

It is now fall, 1958, and from all indi- 
cations there is even less harmony be- 
tween the income tax laws and generally 
accepted accounting principles than 
there was in May, 1955, when the Sen- 
ate Committee reported. 

The increased disharmony comes from 
two sources, the first, a recent ruling, 
Rev. Rul. 58-225, and the second, several 
court decisions, but particularly a 
Supreme Court decision, Automobile 
Club of Michigan, 353 U.S. 180. 


Rev. Rul. 
insurance 
terest 


58-225 holds that a life 
company which receives in- 
payments in advance must re- 
port them as income in the year of re- 
ceipt and not in a later year when 
earned, even though the company is re- 
quired by the insurance laws of its state 
to create a reserve for unearned interest. 
Granted that the income of insurance 
companies is defined under special sec- 
tions of the Code and the ruling might 
hold up under those sections, the ruling 
is based, not on an interpretation of 
Subchapter L, but on North American 
Oil Consolidated v. Burnet, 286 U.S. 417 
and the “claim of right” doctrine enun- 
ciated there. 

This ruling, because of the reasoning 
behind it, is an effort either to extend 
the claim of right doctrine or to avoid 
the words of Justice Brandeis in Brown 
v. Helvering, 291 U.S. 193, when in 
pointing out the reasons for the allow- 
ance of certain technical deductions to 
insurance companies, he said: 

“These technical reserves are required 
to be made by the insurance laws of the 
several states.” 

The writer is inclined to view the 
ruling as an attempt to extend the claim 
of right doctrine, and it seems to be 
about time to take a real look at the 


North American Oil Consolidated case, 
find out what the case was about and 
what Justice Brandeis meant when he 
wrote those unfortunate words “claim 
of right.” In North American Oil Con- 
solidated, money was earned in 1916 
while the taxpayer was in receivership 
and the money was received and held by 
the receiver. In 1917 the receivership 
was vacated by the district court and the 
receiver paid the money over to the tax- 
payer. In the meantime the receiver 
appealed from the district court order 
and finally, in 1922, the order was af- 
firmed and the litigation ended. The 
taxpayer claimed that, since it was on 
the accrual basis, the money was taxable 
in 1916 when it was earned or in 1922 
when the litigation ended. The Supreme 
Court, speaking through Justice Bran- 
deis, held that, although the money was 
sarned in 1916, the taxpayer had no 
right to demand payment until 1917 
when the district court vacated the re- 
ceivership; it could not, therefore, be 
taxed in 1916. There can be no quarrel 
with this conclusion. The Court then 
had to dispose of the other question 
raised. Was 1922 the correct taxation 
year? And here is where our troubles 
began. Justice Brandeis reasoned that 
the money was earned, and it was in the 
possession of the one who earned it, 
therefore why wait to tax it. There can 
be no quarrel with this conclusion; the 
Court clearly reached the correct ans- 
wer. But, in doing so, it said that, 

“If a taxpayer receives earnings under 
a claim of right and without restriction 
as to its disposition, he has received in- 
come which he is required to return.” 

This is the claim of right doctrine and 
thus was it enunciated. Notice that Jus- 
tice Brandeis said — “If a taxpayer re- 
ceives earnings.” Certainly this must 
mean that what was received must have 
been earned. And if the Commissioner 
limited his application of claim of right 
to earned income, there would be no 
difficulty. But he has gone beyond this 
in Rev. Rul. 58-225 and it seems neces- 
sary to conclude that he intends to use 
the claim of right doctrine to override 
usual accounting procedures. Probably 
we should expect to see the Commission- 
er pressing this argument until Congress 
acts. Defeats in the courts have not dis- 
couraged or dissuaded the Commission- 
er, as witness the Schuessler, Beacon 
Publishing and Pacific Grape Products 


cases. Apparently, the Commissioner 


feels that the law is what he said it was 
before those courts decided it was not. 
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Unfortunately, the IRS attitude is given 
support by the United States Tax Court, 
which has refused to consider itself 
bound by the decisions of the circuit 
courts, such as Schuessler, Beacon Pub- 
lishing and Pacific Grape Products, and 
has recently decided two cases against 
the taxpayer by relying on Automobile 
Club of Michigan.1 The cases were New 
Capital Hotel, 28 TC 706, and Bressner 
Radio, Inc., 28 TC 378, and both are 
on appeal to the Sixth and Second Cir- 
cuits respectively. The New Capital 
Hotel case involved prepaid rent which 
was to be applied on the final year of 
the lease, but was to be refunded if the 
leased premises were totally or substan- 
tially destroyed by fire or other elements 
before the last year of the lease term. 
The Tax Court decided that the pre- 
paid rent was taxable when received and 
said: “We have . consistently held 
that the Commissioner has acted within 
the discretion granted him under Sec- 
tion 41 of the 1939 Code in holding that 
prepaid income must be returned in the 
year received in order clearly to reflect 
income. Cf. Automobile Club of Michi- 
gan v. Commissioner.” The Bressner case 
involved receipts from the sale of ser- 
vice contracts for television sets. The 
taxpayer contracted to service such sets 
for a 12-month period for a considera- 
tion. The taxpayer claimed that either 
the income should be taxed during the 
term of the contract or it should be al- 
lowed to deduct a reserve for expense 
involved in fulfilling its contracts. The 
Tax Court denied both claims, relying 
on Automobile Club, and held that the 
receipts were taxable when received. 


Automobile Club of Michigan 

This brings us to a consideration of 
the Automobile Club of Michigan decis- 
ion. In that case the taxpayer received 
membership dues in advance for a 12- 
month membership. One-twelfth of the 
amount credited each 
month to an income account, the bal- 
ance being carried in an unearned mem- 


received was 


bership dues account. The Commission- 
er relied on North American Oil Con- 
solidated. The Court held that Section 
41 of the 1939 Code vests the Commis- 
discretion to determine 
whether a taxpayer’s method of account- 
ing clearly reflects income and that in 
the circumstances his discretionary ac- 
tion did not exceed permissible limits. 


sioner with 


The majority opinion by Justice Bren- 
nan distinguished the Beacon Publishing 
and Schuessler cases on their facts and 


stated that: “We express no opinion 
upon the correctness of the decisions in 
Beacon or Schuessler.” The case is inter- 
esting because it ignored the Commis- 
sioner’s “claim of right” argument and 
frightening because this question was 
decided upon the ever so much more 
vague basis of the Commissioner's dis- 
“cretion under Section 41. The claim of 
right doctrine can be defined and facts 
fall within it or outside of it, but who 
can define the limits of the Commis- 
sioner’s discretion? It almost seems as if 


the Court recognized that claim of 
right had been misapplied and mis- 
understood. The Section 41 argument 


is much more difficult to answer than 
the claim of right argument and is very 
disturbing because it comes very close 
to giving the Commissioner a_ blank 
check. It reminds the writer of a com- 
ment by a Supreme Court Justice (not 
now sitting), “Why argue with the Com- 
missioner; it is his job and he ought to 
know more about it than anyone else?” 

The majority opinion obviously dis- 
turbed Justices Harlan, Burton and 
Clark because Justice Harlan wrote a 
strong dissent in which Justices Burton 
and Clark concurred. 

Actually the facts in Automobile Club 
of Michigan are not particularly im- 
pressive. The dues were paid in advance 
and any services to be performed by the 
taxpayer were performed only on the 
member’s demand and without relation 
to any fixed dates. In other words, the 
taxpayer might never be called upon to 
do anything and this is quite different 
from the Beacon Publishing and Schues- 
sler cases. With the two Tax Court cases 
coming before different circuits and with 
both relying on Automobile Club of 
Michigan, the Supreme Court may in 
the foreseeable future have a chance to 
declare whether the Automobile Club 
of Michigan decision was intended to 
make law on this question or merely to 
dispose of the main question in the case, 
which was whether or not the Commis- 
sioner could retroactively revoke an ex- 
emption ruling. The prepaid income 
question really was a subsidiary question 
although the Tax Court apparently con- 
sidered itself bound by that portion of 
the Supreme Court’s decision. 

All of this leaves the taxpayer and his 
adviser in a rather unhappy position. As 
the Senate Finance Committee pointed 
out, confusion exists, with some taxpay- 
ers being permitted to postpone the tax- 
ing of prepaid income and others being 
denied this right. So taxpayers must de- 
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[James H. Heffern is a partner in the 
Buffalo, New York, law firm of Albrecht, 
Maguire, Heffern & Gregg. He is also a 
CPA certified in New York state.] 


cide whether they are going to fight the 
Commissioner or join him. If usual ac- 
counting procedures, equity and com- 
mon sense dictate the postponing of the 
taxation of prepaid income, then the 
writer feels that is the way a taxpayer 
should handle such items, even though 
he is fairly sure that it will be chal- 
lenged. Before reaching this conclusion 
a taxpayer should thoroughly under- 
stand the North American Oil Consoli- 
dated, Brown v. Helvering, Automobile 
Club of Michigan, Beacon Publishing 
and Schuessler cases. These questions 
can be close ones and, if the facts are 
weak, the result can be another prece- 
dent to plague us all. 

Remember that not all receipts of pre- 
paid income will be treated as deferred 
income, even by a sympathetic court. For 
example, if the income is, as a practical 
matter, earned, it probably will be taxed 
in the year of receipt. If the deferment 
is based on a technicality or on the pos- 
sibility of something happening in suc- 
ceeding years, the taxpayer should face 
the probability that the claim of right 
doctrine will be used against him suc- 
cessfully. However, if something must, 
under any circumstances, be done in suc- 
ceeding years, receipts will be taxed as 
they are earned. Probably, if the tax- 
payer is able to present proof that in a 
later year he must render substantial or 
continuing services, the Commissioner 
will not rely on claim of right. But in 
the close cases it should be safe to as- 
sume that the Commissioner will assert 
claim of right against the taxpayer. 
Looking at the net effect of the unfavor- 
able Supreme Court cases discussed here 
and keeping in mind the facts involved 
in each, I hesitate to criticize any one of 
these cases as having reached an unfair 
result. Actually our problems arise from 
the erroneous application by lower 
courts and the IRS of those decisions to 
wholly dissimilar facts. 

Finally, I am convinced that a tax- 
payer will not get by the courts in a 
claim of right case with a case that is 
based solely on a too-technical applica- 
tion of accounting principles. % 


1 [The Committee on Court Procedure of the Sec- 
tion of Taxation, American Bar Association, has 
recommended legislation which would require the 
Tax Court to give the same effect to a court of 
appeals decision as would be given to it by a 
district court in its circuit. See discussion of 
recent action by the Section at its anual meeting 
in Los Angeles on page 239.—Ed.] 
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A PROPOSAL FOR INDIVIDUAL VOLUNTARY 


The high tax cost of bunching income into a few peak years is acknowledged to 


be one of the great evils of our progressive income-tax system. Many proposals 


for averaging to eliminate this harsh tax treatment of those with fluctuating in- 


comes have been offered. All such plans have suffered from being too compli- 


cated. The plan proposed here is exceedingly simple. It would permit the tax- 


payer to control his top bracket in any year, would spread out peaks of income, 


and would not reduce Government revenues and would have all the necessary 


controls built into it. Administration by the Government would be simple. While 


policy matters of this kind are not the usual business of the Journal, your editors 


are so struck with the appeal of this plan that we want to expose it for consid- 


eration by tax men. Comments will be welcomed. 


M* AUTHORITIES On income tax 
matters recognize that a means of 


“averaging” income over a period of 
years would be a desirable change in 
the Federal income tax laws. The re- 
sults of measuring and taxing earnings 
on an annual basis are extremely harsh 
on any taxpayer whose income fluc- 
tuates from year to year. Taxpayers 
thus affected include farmers, members 
of professions, executives, wage earn- 
ers, actors, athletes, businessmen and 
many others. 

A number of relief provisions have 
been adopted to alleviate somewhat 
the inequities of the annual tax. Par- 
ticular reference may be made to the 
tax treatment of compensation for ser- 
vices rendered over 36 months or more 
(Section 1301); the special provisions 
relating to income from certain inven- 
tions, artistic works, back pay and com- 
pensatory damages for patent infringe- 


re] 


ment (Section 1302, 3, 4); the net oper- 
ating loss carryover and carryback (Sec- 
tion 172); reporting of income on an 
453); the 
capital gain provisions of Section 1202; 


installment basis (Section 
and the regulations which permit farm- 


ers to report on a cash basis even 


though required use of inventories 


would more clearly reflect income as 
generally defined. 

The deferral of income has received 
much attention in recent years. Pen- 
sion and profit sharing plans (Section 
402) are becoming very popular; the 
increasing millions of dollars which are 


placed each year in these trusts and in- 
come from such trust investments are 
to a great extent escaping the current 
annual tax and the special relief pro- 
visions will permit many millions of 
such funds to escape Federal income 
taxes entirely. The employee stock 
option provisions of the Code (Section 
421) permit deferral of income and 
special tax treatment for taxpayers who 
Adoption of the Jenkins- 
Keogh bill would permit deferral of 


qualify. 


income by another group of taxpayers, 
the self-employed. (Reference to the 
Jenkins-Keogh bill here is not intend- 
ed to indicate an objection to such a 
bill, self-employed 
taxpayers should be entitled to treat- 
ment similar to employees.) 


since in equity 


Other methods of deferring income 
are constantly being devised, without 
specific Congressional or Treasury De- 
partment approval, by executives, en- 
tertainers and many other taxpayers 
whose income may be expected to de- 
cline in later years. All of these plans 
for deferral of income seriously dimin- 
ish the current revenues from income 
taxes with benefit to a very small per- 
centage of all the taxpayers. If such 
plans for deferral of income are to be 
expanded, the resultant burden on tax- 
payers who cannot participate will con- 
sequently become greater. 

Many plans for “averaging” of in 
come have been advocated and con- 
sidered by Congressional Committees 
and other authorities on income taxa- 


by CARL M. ESENOFF and 


tion. However, all such plans which 
have come to our attention have in- 
volved serious accounting problems 
with respect to maintaining “income 
averages” and recomputing taxes for 
the millions of taxpayers. Further 
special legislation to provide the relief 
for special groups or particular types 
of income would only make our tax 
laws more complicated. All of the in- 
come “averaging” plans of which we 
are aware provide for methods where- 
by the taxpayer keeps his income, but 
adjusts the tax based on retroactive 
computations. Our proposal considers 
only prospective elections. 

Furthermore, our proposal presents 
what we believe to be a practical and 
easily administered plan which is de- 
signed to accomplish the following ob- 
jectives: 

1. Remedy the present 
which result from the graduated tax 
rates as applied to income determined 
arbitrary 


inequities 


on an period of twelve 
months. 

2. Provide the U. S. Treasury with 
greater funds than are presently re- 
ceived during years of high income and 
high tax rates. 

3. Permit the U. S. Treasury to hold 
certain funds without interest. 

4. Provide a means and an incentive 
for all taxpayers to save for retirement 
or periods of economic depression. 

5. Provide a method whereby Con- 
gress could exercise better control dur- 
ing inflationary periods as well as peri- 
ods of depressions. 

6. Eliminate the necessity for fur- 
ther “special group” tax relief and 
perhaps allow for the repeal of some 
such laws previously adopted. 

The plan briefly is this: Every indi- 
vidual taxpayer would be permitted to 
take a deduction in computing adjust- 
ed gross income for amounts deposited 
with the U. S. Treasury Department. 
Such deposit would be represented by 
a “Deferred Income Certificate.” The 
certificates would bear no interest and 
would be redeemable on demand sub- 
ject to a deduction for the estimated 
tax applicable to such certificate. In the 
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year of redemption, the face amount 
of the certificate redeemed would be 
included in gross income and the de- 
duction for estimated tax would be 
taken as a tax credit. 

This plan would permit each indi- 
vidual taxpayer to average his income 
in the future at his own election by 
turning in to the U. S. Treasury any 
amount of income on which he did not 
desire to pay income tax in that year. 
In exchange for the cash thus deposit- 
ed, the taxpayer would receive the non- 
interest-bearing certificates. The “De- 
ferred Income Certificates” would be 
non-transferable and could not be used 
as collateral on loans. However, since 
certificates would be redeemable 
in cash at the option of the taxpayer, 
he could have whenever he 
pay the deferred 


the 


income 
chose to tax on 
amounts. 

Thus, under the plan, in the year of 
deposit, instead of receiving income 
taxes which might vary from 20% to 
91% of the income, the Treasury De- 
partment would receive 100% of such 
These funds would 
be used without payment of interest 
until the taxpayer redeemed the “De- 
” A simple 
procedure could be that, at the time 


deferred income. 


ferred Income Certificates. 


of redemption, the taxpayer would pre- 
pare a form which would be compar- 
able to the “Declaration of Estimated 
form. The face amount of the 
redeemed, the 
mated tax attributable to taking such 


Tax” 


Certificates less esti- 
income into account in the year of re- 
demption, would be paid to the tax- 
payer. The taxpayer’s tax return for 
the year of redemption of “Deferred 


” 


Income Certificates” would include the 
face amount of such Certificates as in- 
come. The income tax would be com- 
puted in the regular manner, just as if 
the income had been earned in that 
year; the taxpayer would claim credit 
withheld from and 
wages, tax withheld from “Deferred In- 


for tax salaries 


come Certificates” and other payments 
on estimated tax. 

The “Deferred Income Certificates” 
deceased 


included in the estate of a 


taxpayer could and probably should be 
sybject to a special income tax. Any 
of several formulas might be applied. 
The deferred income could be treated 
in a manner similar to compensation 
for services rendered over thirty-six 
months or more (Section 1301); or per- 
haps the tax could be computed as if 
earned in a period of not more than 
five years, the only variation in years 
being the first four years after enact- 
ment of the plan. 

At first glance, it might appear that 
this income deferral pian would pro- 
vide undue benefit to the taxpayer 
with a large income. This would un- 
doubtedly be true with respect to the 
taxpayer who deferred large amounts 
of income for a few years; then real- 
ized little or no income and spread the 
deferred income over many years. How- 
ever, it is our guess that this would not 
be the case with an unduly large num- 
ber of taxpayers. Furthermore, interest 
savings would compensate for some of 
the loss of tax revenue from such tax- 
payers. On the other hand, the inter- 
est savings and the special taxes at 
death would probably equalize the 
long-term tax burden of most of the 
taxpayers. 

This plan for deferral of income 
would surely appeal to all classes of 
taxpayers. There would be an incen- 
tive to save by deferring income—al- 
ways with the thought of providing 
financial security in the future and the 
possibility of paying less income tax. 

The wage earner and the small sal- 
ary earner might well make deposits 
for “Deferred Income Certificates’ —80- 
cent dollars which might some day 
come back to him as tax-free dollars. 

The cash basis farmer could sell his 
crops at the most propitious time with- 
out regard to his income in that par- 
ticular year. The excess income could 
well be deferred to a time when his 
farm income was down. He might de- 
fer income for one, five, ten years or 
even longer, but that deferred income 
could always be a source of great satis- 
faction as well as very helpful in time 
of diminished income. 


The business man, professional man 
and the executive would probably de- 
fer considerable income. All could look 
to financial security as a result of the 
backlog of deferred income. Inasmuch 
as the income of these taxpayers is 
often greater during the later years of 
their lives, it is probable that substan- 
tial sums of deferred income would be 
held interest-free for many years. 

The highly paid actor, entertainer, 
athlete, or others who might have high 
earning capacity for only a few years 
could earn without regard for taxes 
and could defer income. 

The present schemes for income de- 
ferral, converting ordinary income to 
abroad 
might be less attractive. Taxpayers 
could devote time once more to earn- 
ing income and security rather than 
searching for tax loopholes. Incomes 
would surely be increased and more 
money would flow into the U. S. Treas- 
ury in the form of taxes and deferred 
income. Some groups of taxpayers 
might benefit more than others, but 
surely the would _ benefit 
through interest savings and higher or- 
dinary income during the normal pro- 
ductive lives of taxpayers. 

During inflationary periods, high 
tax rates would cause more deferral of 
income. This would provide the U. S. 
Treasury with extra funds and would 
be more of a curb on inflation than 
high tax rates alone. 

Lowered tax rates when there was 
danger of depression 
would encourage taxpayers to “realize” 
deferred This 
place money in the hands of many tax- 


capital gains, and earnings 


Treasury 


recession or 


their income. could 
payers and would have a stabilizing 
effect on our economy. Taxpayers hold- 
ing “Deferred Certificates” 
who suffered unemployment, ill health, 
or other temporary periods without 


Income 


earnings could be helped over such 
period by cashing their Certificates. 
While there might be a loss of tax 
revenue in individual the in- 
come produced from spending of the 
“deferred income” could well produce 
more tax revenue from others. w 


cases, 
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How to obtain maximum benefits from 


additional first-year depreciation allowance 


By CHARLES S. LOWRIMORE, SR. 


Liberalized depreciation provisions of the Technical Amendments Act, just signed 


by the President, will provide tax benefits for many thousands of taxpayers, with 
; ) y 


especial benefits to smaller businesses. This article explains the new provisions, 


shows how they work, and how to plan to benefit from them. 


| ie TECHNICAL AMENDMENTS ACT of 
1958, in Section 204, adds to the 
1954 Code a new Section 179. This sec- 
tion provides for an additional depre- 
ciation allowance on “tangible personal 
property” purchased after December 31, 
1957, for all taxable years ending after 
June 30, 1958. The additional depre- 
ciation allowance is 20% of cost, allow- 
able only in the first year in which the 
taxpayer would be entitled to a depre-- 
ciation allowance under Code Section 
167. The additional depreciation allow- 
ance is further limited to a cost of 
$10,000 for any one taxpayer or $20,000 
on a joint individual income tax return. 

To obtain the benefits of the addi- 
tional depreciation, the taxpayer must 
elect to take the allowance within the 
time prescribed for the filing of the 
income tax returns, this time to include 
any extensions granted for such filing. 

The 
ance is not allowable to trusts. Advance 


additional depreciation allow- 
planning is necessary to obtain for the 
taking 
into consideration the useful life of both 


taxpayer the greatest benefits, 
new and used property, the over-all cost 
limits, the classification within the ac- 
counting records identifying the prop- 
erty subject to the additional deduc- 
tion and the election to be made with 
respect to selected property. 

The new section 179 of the Internal 
Revenue Code will be effective for all 
after June 30, 
1958. It will apply to all qualifying prop- 
erty acquired after December 31, 1957, 
and to all taxpayers, large and small, 


taxable years ending 


other than trusts. 

The general rule provides for an ad- 
ditional depreciation allowance of 20% 
of cost to be taken in the first taxable 
year of ownership. The amount of the 
allowance is in addition to the regular 
depreciation deduction, allowed under 
either of the several methods for de- 
terminating depreciation. Suppose the 
taxpayer paid $10,000 for qualifying 
property with a life of ten years and a 


salvage value of $1,000. The amount to 
which the taxpayer is entitled is com- 
puted as shown in Table I. 

Under the straight-line method the 
depreciation in all years would have 
been $900 each year; therefore, in this 
first year the taxpayer has taken an 
additional amount of $1,800 under the 
provisions of the new Code section. 
However, in each of the nine succeed- 
ing years the deduction is reduced to 
$700 annually. 


No proration of the 20% 


The additional allowance of 20% on 
tangible personal property (equipment, 
fixtures, furniture, machinery, etc., but 
not buildings) acquired after December 
31, 1957, is allowable on cost regardless 
of the date acquired within the taxable 
year. The amount of 20% of the limited 
cost is not reduced with respect to a 
fractional 
which the 


part of a taxable year in 
property was 
acquired. As indicated in the example, 
the salvage value of the qualified prop- 
erty is disregarded for the purpose of 
the 20% additional allowance. 

For example, assume that the fiscal 
year of the taxpayer ended on July 31, 
1958, and . qualified property was 


qualified 


acquired on January 31, 1958, at a cost 
of $10,000 having a useful life of 10 
years with a salvage value of $1,000. The 
computation of the total depreciation 
allowance would be as follows: 
20%, additional allowance on cost, 
disregarding the date acquired 
and the determined 
value, would be 
The regular depreciation allow- 
ance, straight-line method, on 
the balance of $8,000 after the 
20% allowance, and further re- 
duced by the $1,000 salvage 
value to $7,000 would be 1/10 
of $7,000 divided by 2, as the 
property was owned during the 
year for only six months . 350 


salvage 
$2,000 


Total depreciation allowance for 


fiscal year $2,350 





Although used tangible personal prop- 
erty purchased within the taxable year 
will qualify for the 20% “additional 
allowance,” such used property will not 
qualify for the accelerated depreciation 
methods provided under the rules of 
subsection (c) of IRC Section 167, which 
limits the use of such methods to new 
property acquired after December 31, 
1953. However, if the taxpayer is the 
original user of new property, the ac- 
celerated methods may be used. 

The “additional depreciation allow- 
ance” is applicable with respect to the 
regular depreciation methods used by 
the taxpayer; that is to say, it is an 
additional amount, whether 
you use the straightline method, the de- 
clining-balance method, the sum-of-the- 
years-digits 


allowable 


method, or some _ other 
method which is approved by the Com- 


missioner. 





TABLE I. Computation of Deduction 


Cost and 
Adjusted basis 


First-year 
Allowances 


Maximum amount cost to which the additional allowance 


applies 


20%, of the maximum cost—deduct from the cost-above 


Balance after “additional allowance” 
Deduct: 


Salvage value at end of 10 years ... 


Depreciation allowable under Code Section 167 on the 


balance of 


$10,000.00 
2,000.00 $2,000.00 
8,000.00 
1,000.00 
7,000.00 700.00 





$2,700.00 
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TABLE II. Property Chosen for Deduction 
Property Property 20-percent 
Acquired Selected Balance Allowance 
With a 20-year life $ 6,000 $ 6,000 $ 0 $1,200 
With a 12-year life 3,000 3,000 0 600 
With a 10-year life 11,000 1,000 10,000 200 
Totals $20,000 $10,000 $10,000 $2,000 




















The general rule, Section 179(a), pro- 
vides as follows: ‘In the case of Section 
179 property, the term 
Section 


‘reasonable 
167(a) 


may, at the election of the taxpayer, in- 


allowance’ as used in 
clude an allowance for the first taxable 
year for which a deduction is allowable 
under Section 167 to the taxpayer with 
respect to such property of 20% of the 
cost of such property.” 


Application of the rule 


The reasonableness of the allowance 
under Section 167 must be determined, 
with respect to the property acquired in 
the taxable year, under the same rules 
which you have used in the past. After 
which you include an additional allow- 
ance with respect to the cost of the prop- 
erty acquired in the taxable year. The 
over-all depreciation allowance cannot 
exceed the cost, less salvage value, of the 
property acquired, taken ratably over 
the years remaining after the first year. 
Chis additional allowance may be taken 
each year on property acquired by pur- 
chase in the taxable year. If it is ad- 
vantageous for the taxpayer to use the 
benefits of Section 179 in determining 
the depreciation allowance to be de- 
ducted from income, the taxpayer should 
so control purchases of the qualified 
property as to acquire the maximum 
allowable costs in separate taxable years. 

Che additional depreciation allowance 
is limited in amount by reason of the 
limitation on the total or maximum 
costs of purchased property which may 
be considered. The total cost, in any one 
taxable year, that may be taken into 
consideration is $10,000 for each separate 
taxpayer. Where husband and wife file 
joint returns, the maximum is $20,000. 
Section 179(b). Corporations are definite- 
ly limited to a maximum cost of $10,000. 
Joint ventures and multiple ownership 
in corporations are further limited by 
the special rules of apportionment in 
any case, where a person controls, is con- 


trolled by, or is under common control 


with any other person or persons. Sec- 
tion 179(d)(6). 

A taxpayer is permitted to select the 
items which will make up the total of 
the property acquired during a taxable 
year upon which the 20% 
depreciation allowance is based. How- 


additional 


ever, in no case can the selection of the 
items exceed the 
above. For example, the taxpayer has 
acquired during the taxable year prop- 
erty qualifying for the 20% additional 
allowance as shown in Table II. 


total maximums as 


The longer lives are selected because 
the taxpayer will obtain a greater deduc- 
tion in the succeeding nine years by 
leaving out of the selected costs the 
short-lived property. 

The general rule provides that a tax- 
payer may elect to “include an allow- 
ance” for the 20% of costs of the quali- 
fied property acquired in the taxable 
year. The election must be made within 
the time prescribed for filing of income 
tax returns, which includes any ex- 
tensions granted. The election can be 
made with respect to any taxable year 
without regard for any election made in 
a prior year or years, or without regard 
to any failure to make an election in 
any other year. However, the election is 
to be made under the Commissioner’s 
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Regulations. Under these conditions, it 
appears that an amended return filed 
after the filing date could not change the 
position taken by the taxpayer in the 
original return as filed unless the Com- 
missioner will provide for such change 
in the Regulations. Section 179(c)(1). 

It is suggested that the Commissioner’s 
Regulations provide for the election to 
be made with the return filed, that is to 
say, if the taxpayer has computed the 
total deduction for depreciation to in- 
clude the 20% allowed under Section 
179, that such computation be accepted 
as evidence of the election, and that a 
failure to use the 20% allowed under 
Section 179 be accepted as evidence of 
denial of an election. 

The election when made cannot be re- 
voked unless the Commissioner consents 
to a revocation. Similarly, any selection 
of cost items to make up the total used 
in the determination of the deduction 
allowable under Section 179 cannot be 
modified, unless the Commissioner con- 
sents to a modification. Section 179(c)(2). 


Property which qualifies for allowance 

To qualify as “Section 179 property,” 
the property acquired in the taxable 
“tangible personal prop- 
erty” of a character subject to the allow- 
ance for the depreciation 


year must be 


deduction 
under Section 167, it must have been 
purchase after December 
$1, 1957, for use in a trade or business 
or for holding for production of income, 


acquired by 


and it must have a useful life of six years 
or more. The useful life of the property 
must be determined at the time it is 
acquired. It may be either new or used 
property. 

The term “tangible personal prop- 
erty” would not include improvements 
to real estate, buildings or other struc- 





Less the trade in allowance of 
Net cash outlay 
Cost of machinery traded-in 


Depreciation allowances 


Remaining basis 
Trade-in allowance . 


Loss-adjusted basis or salvage value 





TABLE III. Computation of Basis 


Purchase price of machinery acquired current year 


$8,000 
1,000 
7,000 
$6,000 
4,000 
Sie 2,000 
1,000 
1,000 
$8,000 


Basis of machinery acquired current year 











208 - 


The Journal of Taxation 


tures. The term would include equip- 
ment, fixtures, machinery and other per- 
sonal property used in a trade or busi- 
ness which are subject to depreciation 


‘ 


and obsolescence. If the “tangible per- 
sonal property” is held for the produc- 
tion of income and is subject to a de- 
preciation and obsolescence allowance, 
it will qualify for this “additional de- 
preciation allowance” though not used 
in a trade or business. Since the income 
from rental property is considered, for 
income tax purposes, as business in- 
come, any personal property included in 
the investment would qualify for this 
additional depreciation allowance. This 
would include household appliances, fix- 
tures, furnishings, furniture and other 
equipment. 

The acquired by 
purchase (Section 179(d)(1)(B)), but, to 
qualify, the property cannot be acquired 


property must be 


from a spouse, ancestor or lineal de- 


scendant, but can be acquired from a 


brother or sister. Neither can it be 
acquired from any other relation as 
enumerated in Section 267(b) of the 


Code, nor can it be acquired in a 


transaction between a partner and a 
partnership where the rules of Section 


707(b) would apply. Section 179(d)(2)(A). 


Cost of the property 


For purposes of Section 179, the cost 
is the purchase price paid in all cases. 
It does not include so much of the 
basis of such property as is determined 
by reference to the basis of other prop- 
erty held at any time by the person 
acquiring such property. The Ways and 
#2198 
July 16, 1958 says: ‘““Thus, where prop- 


Means Committee report dated 
erty is acquired in a transaction in which 
there is a trade-in of like property, the 
adjusted basis of the property traded in 
will not be taken account 
termining the cost of the newly acquired 
property for purposes of the Section 178 
[now 179.—Ed.| allowances.” 


into in de- 


For example: The taxpayer purchases 
new machinery or used machinery for 
$8,000 and trades in other machinery 
with a remaining basis of $2,000; he is 
allowed $1,000 on the trade, thus a loss 
of $1,000. Under present rules we would 
add the loss of $1,000 to the net cost of 
the purchase to arrive at the basis for 
future depreciation (Table III). 

Under the rules of determining cost 
for the regular depreciation the taxpayer 
would use the total of $8,000; however, 
for determining the 20% depreciation, 
the taxpayer would use the net cash out- 
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lay figure of $7,000. Similarly, the realiza- 
tion of a profit on the trade-in would not 
reduce the Section 179 cost. 


With respect to an estate 

Estates are, like other taxpayers, en- 
titled to the Section 179. 
However, “any amount apportioned to 
an heir, legatee, or devisee under Sec- 
tion 167(g) shall not be taken into ac- 
count in applying subsection (b) of this 
section to Section 179 property of such 


benefits of 


heir, legatee, or devisee not held by such 
estate.” 

Section 167(g) relates to life tenants 
and beneficiaries of trusts and estates. 
Subsection (b) of Section 179 relates to 
the dollar limitations of costs used in 
computing the amount of the 20% ad- 
ditional depreciation allowance. 


The deduction for the 20% “addi- 
tional allowance” is restricted to tangible 
personal property, either new or used, 
and with respect to such property which 
takes its normal depreciation deduction 
under the of IRC Section 167. 
Therefore, if the taxpayer is taking de- 
preciation under the rules of IRC Sec- 
tion 168 (relating to the ‘amortization 
of emergency facilities’), the 20% addi- 


rules 


tional allowance could not be taken on 
the property to which the rules of IRC 
Section 168 apply. But, any amount 
which is not covered by the certification 
under Section 168 would be entitled to 
the 20% allowance 
Section 179. See subsection (f) of Section 
168, which provides for a deduction of 


additional under 


any excess basis under the rules of Sec- 


tion 167. w 


Consolidate? If in doubt, don’t; 
a guide to the hazards 


aed TAX MAN should be aware of 
the advantages and hazards in filing 
a consolidated return—the question is 
presented to him routinely many times 
every tax season as eligible corporate 
groups automatically ask whether they 
can or should change the election. But, 
more important, in the planning of al- 
most every sizable structural change in 
business firms, multiple corporations and 
the possibilities of consolidation must 
be weighed. 

To help you in weighing the pros and 
cons of electing to consolidate, we 
bring you this month a report on the 
Re- 
ABA Section 


have the 


activities of a new Consolidated 


turns Committee of the 
of Taxation to Treasury 
thoroughly review the Regulations in 
order to remove obvious inequities, and 
then we turn to the intensely practical 
comments of a practicing CPA that 
will give you a checklist of points to 
consider before making an election. 

“The inherent complication of the 
regulations and the scant consideration 
given in the past to long overdue im- 
provements in the field’ were cited by 
the committee as amply justifying its 
creation last year for separate and care- 
ful study to achieve more equitable 
treatment of all taxpayers. “The initial 
task which the undertook 
was to catalogue those parts of the 
law and the Regulations in which com- 
mittee members felt there was room for 
improvement,” it said. 


Committee 


Two questionnaires were circulated 
among the members of the committee, 
views 
1958, the 
among the committee members certain 


soliciting and suggestions. In 


April, chairman circulated 
critiques and comments on existing law 
and Regulations, requesting comments 
and criticism. 

In reporting to the Section, the com- 
mittee said a clear majority indicated 
dissatisfaction with the 2% “penalty” 
for filing consolidated returns and urged 
its abolition. A clear majority of the 
committee also favored the incorpora- 
tion of the Regulations, or in any event 
the more fundamental provisions of the 
the Code in 
to reduce the scope of so-called legisla- 


Regulations, into order 
tive regulatory power now residing in 
The Committee con- 
sidered it more practical, however, first 


the Government. 


to suggest revisions of the regulations be- 
fore proceeding to codify them. 

“The existing Regulations,” the Com- 
mittee said, “when promulgated August 
29, 1955, did not purport to do any 
more than make changes required by 
legislative changes arising out of the 
1954 Code. The changes did not attempt 
to come to grips with the ambiguities 
and inequities of existing regulations. 
Prior to that time, the Regulations had 


been revised from time to time pri- 


marily because of amendments to the 
law (such as the enactment and late 
expiration of the Excess Profits Tax of 
1950) without any serious attempts to 
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relieve inequities and clarify ambigui- 


ties that had become increasingly ap- 
parent through the passage of time. 

“During the recent past there have 
been several proposals and one abortive 
attempt on the part of the Treasury 
and the Service to review fundamentally 
and redraft the entire Regulations. 
Shortage of qualified personnel and the 
cost of doing the job have been asserted 
with some justification) as the deterrent 
to serious revision. Meanwhile, the cor- 
rection of serious shortcomings has 
languished with little or no attention 
being shown to such a project. It is 
the view of the committee that, so 
long as basic revision is asserted as im- 
practical at this time, correction of the 
more obvious shortcomings assumes 
priority. 

“It is quite frankly the view of the 
committee that, when these corrections 
have been achieved, the next step 
should be to codify the Regulations. 
But there is some question remaining 
as to whether this should be done along 
the lines proposed in the Ways and 
Means Committee version of H.R. 8300 
or whether it would be preferable to 
codify the more fundamental provisions 
of the Regulations, leaving to the 
rreasury the right to promulgate inter- 
pretative (not legislative as at present) 
regulations similar to those issued under 


other sections of the 1954 Code.” 


Specific changes to be sought 


Che committee said that it plans to 
“consult with representatives of the 
lreasury and the IRS to attempt to 
formulate revisions of the Regulations 
in order to clarify the law, eliminate 
inequities and facilitate the administra- 
tion of the law, and in connection there- 
with to urge (among other things): 

“|. The conditions under which there 
is a new election to file (or not to file) 
consolidated returns should be ex- 
panded to include all instances where 
the assumptions under which the orig- 
inal election was made no longer exist; 
such as disposition of a significant sub- 
sidiary, changes in tax rates, imposition 
of new taxes upon corporations, changes 
in economic or business conditions of 
the group. 

“2. The availability of carryovers-of 
a member of a consolidated group 
should be subject to no more limitations 
than are necessary to effect the revised 
policy of Congress indicated by Sec- 
tion 381-2. 


“3. The treatment of losses under 


Sections 582(c) [Bad debt losses of banks. 
—Ed.| and 1231 [capital gain on sale of 
property used in business.—Ed.] of the 
1954 Code should be made symmetrical 
so far as the treatment of separate tax- 
able income and consolidated taxable 
income is concerned. 

“4. The solution of the problem of 
dnter-company profits on inventories in 
the first return of a consolidated group 
should be changed to eliminate the 
effectual prepayment of the tax, at the 
same time adopting appropriate provi- 
sions to protect the revenue. 

“5. There should be extended to 
corporations filing a consolidated re- 
turn the privilege (that existed in the 
1939 Code) of excluding from the re- 
turn, without affecting the validity of 
the consolidation, corporations that are 
exempt from tax as subsidiaries exten- 
sively engaged in foreign operations 
(such as those described in Section 
454 (f) of the 1939 Code). 

“6. Reconsideration of the existing 
provisions of the regulations with a 
view toward: 

“a. Clarification as to when an elec- 
tion is considered as having been made 
if an extension for filing income tax 
returns has been granted. 

“b. Elaboration and clarification of 
the concept of inter-company trans- 
actions. 

“c. More adequate designation and 
explanation of the order in which tax 
basis of affiliated inter-company debt is 
to be reduced after equity capital has 
been reduced through losses. 

“d. The relaxation of the require- 
ment of absolute uniformity in account- 
ing methods of affiliates if existing 
methods do not substantially distort 
taxable income, and a more specific 
designation of those methods and _ prin- 
cipals that must or need not be made 
identical.” 


Trend of recent cases 


In commenting on cases and rulings 
during the past year, the Committee 
stressed the difficulties arising from the 
continuing “process of insinuating by 
court decision the concept of business 
purpose (as distinguished from tax 
avoidance considerations) into the sta- 
tute or the Regulations.” 

In Elko Realty Company, 29 TC No. 
106 (1958), the Tax Court refused to 
permit the consolidation of losses of 
newly acquired subsidiaries with the 
consolidated taxable income of an exist- 
ing consolidated group in the absence 
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of proof by the petitioner “that a busi- 
ness purpose, as distinguished from a 
tax reducing purpose, was served by 
the acquisition” of stock of the new 
subsidiary. 

“There are indications,” the Com- 
mittee continued, “that the Service is 
attempting to widen the application of 
these cases, particularly where a prob- 
lem exists under Section 269 (Section 
129 of the 1939 Code) [Section 269 dis- 
allows tax benefits if avoiding tax by 
securing these benefits was the purpose 
of an acquisition of property or con- 
trol.—Ed.] It should be observed that 
the Service applies the business purpose 
concept in cases of the acquisition of 
a new subsidiary (which would be the 
occasion for a new election under the 
[consolidated returns] Regulations) by 
insisting that the taxpayer be prepared 
to demonstrate that the acquisition was 
for a good business purpose. This trend 
makes liberalization of the Regulations 
with respect to conditions permitting 
a new election [see item “2” above.— 
Ed.|, or in the alternative a repeal of 
the 2% penalty, all the more urgent 
in the interest of more equitable treat- 
ment of taxpayers. 

“The decision in American Water 
Works Company, 243 F.2d 550 (2d Cir. 
1957), is significant as one of the few 
cases in which a taxpayer successfully 
questioned the validity of the consoli- 
dation Regulations. The court held that 
a corporate parent need not reduce its 
investment basis in stock of a_ sub- 
sidiary with which a consolidated return 
is filed on account of net losses of the 
subsidiary prior to acquisition, while at 
the same time upholding the Commis- 
sioner’s reduction of basis of that stock 
for non-taxable distribution during con- 
solidation. 

“In Phinney v. Houston Oil Field 
Material Company, Inc., (4th Cir. 1958), 
the court denied the right of the con- 
solidated group to include in the con- 
solidated operating loss carryback the 
loss of a newly organized subsidiary, 
although the strong inference of the 
Regulations is that consolidated loss 
carrybacks must be “fragmented” only 
if sought to be applied against income 
of members which had filed separate re- 
turns for the year to which the carry- 
back is being applied. The case seems 
wrong, and the Service would do well 
to correct the situation by a clarification 
of the regulations. This case also makes 
a reference to Libson Shops, Inc., 353 
U. S. 382 (1957), where consolidated re- 
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turn concepts were applied (some feel) 
with questionable propriety to an un- 
This 


association of ideas can serve only to 


consolidated _ situation. illogical 
confuse an already confused situation in 


the consolidated return field.” 


Tax saving only good reason 

With these difficulties and uncertain- 
ties, it is not surprising that practi- 
tioners say that the only justifiable basis 
for electing to file a consolidated re- 
turn is immediate tax saving of conse- 
quence. that 
Chicago CPA Morton F,. Swift drew in 
The Illinois CPA. 
tages of consolidating as ‘(1) losses of 


This was the conclusion 


He cited the advan- 


the subsidiary may be deducted from 
profits of the parent and other members 
of the affiliate group; (2) inter-company 
profits are not taxed; (3) inter-company 
(4) capital 


gains of one corporation may be off- 


dividends are not taxed; 


set by capital losses of another corpora- 


(5) 


counting relating to distribution of in- 


tion; extreme refinements of ac- 
come and expenses among the various 
members of the affiliated group may not 
be required.” 

The disadvantages are “(1) there is a 
2%, penalty added to the tax from the 
first dollar of income; (2) there is only 
one $25,000 surtax exemption; (3) it 
may be necessary to change accounting 
(4) 


all members of the affiliated group must 


periods and accounting methods; 


consent to the Regulations of the Com- 
missioner and thus give him, through 
his Regulations, the right to establish 
law rather than to interpret law; (5) 
once having filed a consolidated return, 
an afhliated group must continue to file 
consolidated returns unless certain con- 
ditions are met.” 

“The value of a consolidated return” 
Mr. Swift pointed out, “falls largely in 
the area of loss corporations. Seeming- 
ly strange deals have been made where 
loss carryovers have been considered in 
the negotiations. The intent, of course, 
is to retain the loss carryover of a pur- 
chased company, and to use the loss to 
reduce subsequent taxable income. It 
has under the 1939 
Code that losses of the subsidiary prior 


been established 
to affiliation may be carried forward into 
a consolidated group and deducted from 
post-affiliation income of that subsidiary 
only. The rule applies to the 1954 Code 
as well. Under the 1939 Code apparently 
the only requirement to retain the loss 
carryover was to keep the corporation 
in existence. However, Section 269 and 


October 1958 


Section 382 of the 1954 Code now em- 
body . 
over provisions 


restrictions of the loss carry- 
so that the carry- 
over may be [used if there is] continua- 


tion in the same line of business, in the 
same locale, and only if the acquisition 
did not have a tax avoidance motive 
as its primary purpose.” v 


IRS may reconsider taxability of 


contributions for construction 


HEN THE IRS began the Teleservice 

litigation (27 TC 722, aff'd. 254 
F.2d 105, cert. den. 6/16/58), it was 
criticized as acting contrary to its own 
acquiescences in the cases holding that 
utilities were not taxable on contribu- 
tions made by customers for the con- 
Now that the 
has been closed with 


struction of facilities. 


Teleservice case 
the Commissioner’s victory in taxing a 
community television antenna service on 
amounts received from prospective cus- 
tomers as contributions to the cost of 
erecting the installation, the Commis- 
sioner protests (TIR-86) that he had 
begun the litigation on the premise 
that a community television service was 
distinguishable from a public utility. It 
was the courts, not he, that repudiated 
the utility line of cases as outmoded by 
recent decisions of the Supreme Court. 
Under the circumstances, if the IRS de- 
cides to change its policy of not taxing 
such contributions to utilities, it will do 
so in a ruling that will not be retro- 
active. 

The Commissioner explained his posi- 
tion in instructions to field offices of the 
IRS regarding the effect to be given to 
cases with issues similar to that in the 
Teleservice Company case, which he says 
is believed to produce an inconsistency 
with the position taken by the Service 
in acquiescing in a long line of public- 
utility decisions of the Board of Tax 
Appeals, including Liberty Light and 
Power Company, 4 BTA 155, Great 
Northern Railway Co., 8 BTA 225; Rio 
Electric Co., 9 BTA 1332; El Paso 
Electrical Railway Co., 10 BTA 79; 
Wisconsin Hydro-Electric Co., 10 BTA 
933; Tampa Electric Co., 12 BTA 1002; 
Kauai Railway Co., Ltd., et al., 13 BTA 
686, and Baltimore and Ohio Railroad 
Co., 30 BTA 194. These decisions all 
dealt with contributions by customers or 
prospective customers to public utilities 
in aid of the construction by the utilities 
of extensions of service lines or of spur 
tracks or like facilities to provide service 
to the contributor at rates subject to 
regulation by a public regulatory body. 
These decisions held that amounts so 


do not constitute income 
taxable to the recipient utility com- 
pany. 

The Teleservice Company case was 
litigated by the Service, notwithstanding 
the acquiescences in the utility decisions, 
because the facts of that case were con- 
sidered distinguishable in that the tax- 
payer in Teleservice Company was not a 
regulated public utility subject to a con- 
tinuing duty to provide service to its 
customers; that such rights as a customer 


contributed 


derived from an agreement with the tax- 
payer were personal to the customer and 
non-assignable; that a purchaser of the 
original customer’s premises was obli- 
gated to make his own similar arrange- 
ment with the taxpayer in 
obtain services; that a price or rate 
differential was made between residen- 
tial commercial customers, 
solely on ability to pay; that the amounts 
received by the taxpayer were not sub- 


order to 


and based 


ject to substantial rights in the customer 
to a refund upon termination of service 
and, as to the amounts actually in con- 
troversy, were no longer refundable 
under any circumstances. In short, the 
amounts involved in Teleservice Com- 
pany were advance payments made for 
service, and not payments for investment 
in facilities to be operated for an in- 
definite period for the benefit of the 
contributor. 

Neither the Tax Court nor the court 
of appeals for the Third Circuit thought 
it necessary to consider any possible 
factual the Tele- 
service Company case and the line of the 
the 
Commissioner had acquiesced (Liberty 
Light and Power Company case, etc.). 
Instead, 


distinction between 


public-utility decisions in which 


that line of decisions was re- 
pudiated as having been outmoded by 
more recent decisions of the Supreme 
Court of the United States. 
Commissioner 


Harrington further 


stated that it has now been determined 


that, if and when the Service should de- 
cide upon a change in the position repre- 
sented by the acquiescences in the various 
public utility decisions, the change of 
position will be given non-retroactive 
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effect under Section 7805(b) of the 1954 
Code with respect to transactions entered 
into prior to the effective date of the 
change. However, any determination as 
to non-retroactivity will not apply to 
cases factually similar to the Teleservice 
Company case or to other cases not sub- 
stantially similar to the public-utility 
cases to which the acquiescences relate. 
In any event, whether the particular 
case is controlled by the cited acqui- 
Teleservice Com- 


escences or is of the 


pany type, the Service will continue to 





Useful life “to the taxpayer” upheld, 
but not retroactively. In the 1954 Regu- 
lations the IRS took the position that 
useful life for all depreciation purposes 
means useful to the taxpayer, not in- 
herent physical useful life. The court, 
examining legislative history and _ hear- 
ing testimony as to business and _ ac- 
counting use of the term, finds that prior 
to 1954 the term generally meant in- 
herent physical life, but that Congress, 
aware of the tax avoidance in_ per- 
mitting capital gain on sale of depre- 
ciable property, intended to change to a 
life based on This, 
coupled with the broad powers given to 


taxpayer's use. 
the Commissioner to establish regula- 
tions, justifies the specific provision in 
the Regulations interpreting the 1954 
Code (actually the Regulations were 
adopted in 1956) requiring use of the 
life during which the assets would be 
useful to the taxpayer. However, com- 
mon justice, the court says, requires 
that the change be prospective only. 
The taxpayer here leases autos; during 
the years at issue the cars were held for 
an average of 26-29 months, but depre- 
ciation had been computed on a four- 
year life which, it was agreed, is the use- 
ful physical life of an auto. The specific 
issue here was whether taxpayer was en- 
tiled to use the declining-balance 
method, limited by the Code to assets 
with a useful life of three years or more. 
rhe court says no—the useful life was 
26-29 months, not four years. [Note that 
the reasoning of the court would ap- 
parently sustain the application of the 
new definition of useful life in any de- 
preciation computations, as the Regula- 
tions require, though at issue here was 
only the right to use an accelerated 
method new under the 1954 Code. How- 
ever, the court itself notes that its survey 


of the background of useful life pro- 


New accounting decisions this month 


follow the rule to the effect that a tax- 
payer receiving contributions in aid of 
construction may not claim a basis for 
the assets in which such amounts are 
invested, for purposes of depreciation or 
otherwise, to the extent that the amounts 
received were not included in income re- 
ported in the taxpayer’s income tax re- 
turns. Detroit Company, 319 
U.S. 98. The execution of protective 
agreements as to basis will be made a 


Edison 


condition of any non-retroactive applica- 
tion of a change of position. ¥ 


The _ in- 
tent of Congress appears to be less than 


duced “inconclusive results.” 
crystal clear.—Ed.| Hertz, DC 
17/58. 


Del., 7 


IRS wrong in limiting declining-balance 
method by salvage. This court says that, 
in the computation of depreciation by 
the declining-balance method, salvage is 
not a factor. It bases this result on the 
explanation of the Senate Finance Com- 
mittee Report on the 1954 Code adopt- 
ing this new method that flatly said that 
salvage value is not to be deducted from 
the basis under this method since, at the 
expiration of the useful life, there will 
remain an undepreciated balance which 
represents salvage value. The Regula- 
tions, which would not permit deprecia- 
tion under any method to reduce basis 
below salvage, are in error. Hertz, DC 
Del., 7/17/58. 


CAPITAL GAINS 


Ordinary income on sale of annuity be- 
fore maturity. The Court of Claims has 
taken the position that ordinary income 
results from the sale of an annuity policy 
just before maturity, in direct conflict 
with the recent Phillips decision of the 
Tax Court. [This court makes no men- 
tion of the Tax Court decision which, 
however, involved a policy whose build- 
up in value consisted in part of in- 
terest and in part mortality profit and 
lower company costs than estimated.— 
Ed.| The taxpayer sold the policy twelve 
days before maturity to the insurance 
agent, who was able to borrow the en- 
tire amount from a bank. Taxpayer re- 
ceived $117,000, and the face value of 
the policy was $117,300. The court 
agrees with taxpayer that there was a 
bona fide sale. But, nevertheless, it feels 
the substance of the transaction was an- 
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ticipation of ordinary income since the 
build-up in value of an annuity policy 
consists of the guaranteed 3% interest 
increment. It relies on the recent 
Supreme Court decision in Lake, involv- 
ing the sale of oil payments. Arnfeld, 
Exr. (Wineman Est.), Ct. Clms., 7/16/58. 
Patents were held for sale to 
tomers; income is ordinary. The Tax 
Court found that taxpayer had from 
1934 to 1951 followed the practice of de- 
veloping an idea, generally in the medi- 
cal field, interesting some manufacturer, 


cus- 


joining the staff of the manufacturer to 
develop the idea and granting the manu- 
His com- 
pensation typically was a salary plus 
royalties. The court concludes that the 
patents were held for sale to customers 
in the ordinary course of taxpayer's busi- 


facturer an exclusive license. 


ness and the income is, therefore ordin- 
ary. This court affirms. However, as to 
the one-half interest held by taxpayer's 
wife, the gain is capital. She was not a 
professional inventor and had made a 
sale of her interest in the patent. [1954 
Code Section 1235 allows capital gain to 
inventors under specified circumstances. 
—Ed.| Lockhart, CA-3, 7/18/58. 


IRS will recognize sale of patents though 
payment depends on use. Transfer of 
patents for “royalties” a sale. The IRS 
announces a change in policy; it will 
follow the Tax Court and allow capital- 
gains treatment to transfers of rights in 
patents even though the payments there- 
for resemble royalties and the agreement 
provides for termination of the rights 
transferred upon failure of the transferee 
to pay annual 
amounts, or upon the insolvency or at 
the instance of the transferee. Rev. Rul. 
58-353. 


specified minimum 


Capital gain on real estate sales. Tax- 
payer subdivided a tract of farm land 
into nearly 500 lots. Over a seven-year 
period he sold half the lots in about 75 
separate transactions. Most of the sales 
were to relatives and employees. Tax- 
payer made some slight improvements, 
but did not develop the property ex- 
tensively and did not solicit sales. The 
court finds the land was not held for 
sale to customers in the ordinary course 
of business. The gain is capital. Harcum, 
DC Va., 5/9/58. 


Despite sales agreement, patents were 
licensed. Taxpayers executed an agree- 
ment selling certain patents they owned 
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to a corporation. However, they later 
made numerous transfers to others in- 
consistent with the sale to this corpora- 
tion. The court therefore concludes that 
the sales agreement was intended by the 
parties to be a mere licensing agreement. 
The royalties are thus ordinary income, 
not capital gain. Leubsdorf, Ct. Clms., 
7/16/58. 


Capital gain on sale of rented cars. 
Taxpayer was engaged in the business 
of renting autos and trucks. When a 
car was no longer suitable for renting, 
from service and sold. 
that 
used in the business (not 
that 
gain on the sales. David- 
23/58. 


it was removed 
The court holds the cars are de- 
preciable assets 
held 
there is capital 
son, DC Fila., 7 


for sale to customers) and 


Value increase on investment certificate 
not taxable before maturity. Taxpayer 
In- 
which would ma- 


had purchased an ‘Accumulative 


vestment Certificate” 
ture in twenty-five years, at which time 


he would receive a considerable incre- 


October 1958 


ment over his cost. During the years here 
at issue the certificate still had some 
eight to 12 years to run; however, the 
Commissioner included as ordinary in- 
the in the 
value over the cost on the ground that 


come annual increase cash 
the increment was essentially equivalent 
The Tax Court, 
viewed decision, merely holds for the 
taxpayer, saying that the case is identical 
with Caulkins (1 TC 656, aff'd, CA-6, 
144 F.2d 482). [The Commissioner has 
non-acquiesced in Caulkins.—Ed.] The 


to discount. in a re- 


court commented that the entire incre- 
ment will be taxable as capital gain at 
maturity. Morgan, Inc., 30 TC No, 89. 


Bonds received by contractor were held 
for investment, are capital assets. Tax- 
payer-contractors received paving dis- 
trict bonds from a municipality in part 
payment for work done. They solicited 
offers for these bonds, and found they 
could get no more than 70% of face 
value. Accordingly, they decided to keep 
the bonds as an investment, taking 70% 
value into income. About 9 


of face 


months later they received an offer of 
95% of face value and sold the bonds. 
The gain is capital. Haney, DC N. Mex., 
7/24/58. 


Soybean transaction not hedge for 
cotton ginner. Taxpayer operated a 
cotton gin, but made most of its profit 
from the purchase of the cottonseed re- 
moved by ginning from the farmers 
using the gin. The price it paid the 
farmers was determined by adding a 
fixed mark-up to the price being paid 
by cottonseed oil mills, to whom tax- 
payer immediately sold the seed. Tax- 
payer was not likely to suffer any loss 
despite constant and sizable fluctuations 
in cottonseed prices as it kept virtually 
no inventory of seed on hand. In the tax 
year here at issue and several months 
before the cotton ginning season began, 
taxpayer made a short sale of soybean 
meal which resulted in a loss. ‘Taxpayer 
deducted the loss as a hedging operation 
loss (ordinary), on the ground that it 
was protecting itself against a bumper 
cottonseed crop and the consequent low 
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cottonseed prices. It pointed out that 
cottonseed is not an actively traded com- 
modity and that the only way that it 
could hedge its cottonseed transactions 
was with soybean meal, an_ actively 
traded commodity which directly com- 
petes with cottonseed meal. The court 
sustains the Commissioner’s position that 
the loss is a capital loss. The transaction 
was a speculative one, not a hedging 
transaction. A hedging transaction is one 
engaged in to prevent loss due to price 
fluctuation and due to its 
pricing policy, faced no loss. Staple Gin 
Co., DC Tex., 6/26/58. 


taxpa yer, 


Commissioner not bound by agreement 
allocating damages for loss of goodwill. 
laxpayer, a movie theater operator, had 
claimed antitrust damages against cer- 
tain film companies on the ground that 
they deprived him of first-run movies 
to benefit their own theaters. Settlement 
was made out of court by an agreement 
which specifically allocated three-fourths 
of the amount to the loss of goodwill, 
and the other one-fourth to the loss of 
profits. ‘Taxpayer accordingly reported 


three-fourths of the net proceeds as 
long-term capital gain. The Commis- 
sioner claimed that the entire amount 
represented recovery of lost profits and 
was taxable as ordinary income because 
there was no proof in the negotiations 
leading to the settlement as to any dam- 
ages for loss of goodwill. The Tax Court 
agreed, holding that the Commissioner 
is not bound by the terms of the settle- 
ment agreement. Since there was no 
proof of actual loss of goodwill, the en- 
tire amount is held taxable as ordinary 
This court affirms. Basle, CA-3, 


income. 
7/14/58. 


Exclusive license of patent to controlled 
corporation is sale. Taxpayer, as bene- 
ficiary of her husband's estate, received 
payments from a controlled corporation 
on account of an exclusive license of a 
patent by her husband to the corpora- 
tion. The court finds the exclusive li- 
that the 
payments qualify for capital-gain treat- 


cense was in fact a sale, so 
ment. It rejects the Government’s con- 
tention that licensing to a controlled 
corporation destroys capital-gain treat- 
ment. Sheen, DC Penna., 6/25/58. 


Loss on sale of farm a capital loss. Tax- 
payer the 


sale of a farm should be treated as an 


claimed that his loss from 


ordinary loss rather than a capital loss, 
and allowed in full, as he was impelled 


to sell the property because of certain 
regulations of the U. S. Reclamation 
Service which he regarded as arbitrary 
and improper. The court holds that the 
loss suffered is a capital loss. Stinson, 
TCM 1958-151. 


Capital gain on collections under con- 
tract received in liquidation [Acquies- 
cence]. Taxpayer, a stockholder of a 
liquidating corporation, received from 
it in 1942 a contract for oil payments. 
In 1943 she received payments under the 
contract. Under the Logan rule, which 
held that such contracts had no fair de- 
terminable market value in the absence 
much 
would be delivered in any given year, 


of any agreement as to how 
the monies received were held taxable 
as capital gain in the year of receipt. 
Carter, 9 TC 364 aff'd, 170 F.2d 911, 
acq. IRB 1958-33, previous non-acquies- 
cence withdrawn. 


Stock and call on it not substantially 
identical. At one time it had been pos- 
sible to convert a short-term gain into 
a long-term gain by using a short sale 
to end market risk, but not covering 
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until the security had been held for six 
months. To block this, the Code now 
contains rules for the determination of 
the holding period of property held 
when a short sale of substantially 
identical property is made. The IRS is 
now asked whether an option to buy 
stock is substantially identical to the 
stock itself. Taxpayer here had a call 
on a particular marketable stock. At 
the same time he made a short sale of 
the same issue. The IRS rules that they 
are not identical. Rev. Rul. 58-384. 
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Liquidating distribution had no fair 
value; later realization is capital {Ac- 
quiescence). Taxpayer, preferred stock- 
holder in a housing corporation, re- 
ceived on its liquidation rights to 
handle insurance, FHA financing and 
certain power sales. These rights, the 
Tax Court held, fair market 
value; they would be valuable only if 
the housing project continued after the 
war. It did and the payments which she 
received on account of the rights were, 


had no 


the court further held, capital gain. 
Bradford, 22 TC 1057, acq. IRB 1958- 
33; previous non-acquiescence withdrawn. 


DEPRECIATION AND AMORTIZATION 


Depreciation allowed on income prop- 
erty though purchased for demolition. 
Taxpayer acquired property for future 
use as a parking lot. Pending demolition, 
and for a period of several years, it 
leased the houses on the property. The 
Commissioner contended, and one dis- 
senter agrees, that there should be no 
allowable depreciation on the houses; 
their basis is zero because they were 
acquired with intent to demolish. The 
court, however, holds for the taxpayer. 
The property was held for the produc- 
tion of income during the taxable year, 
and its usefulness for this purpose was 
subject to exhaustion. Mechanics and 
Merchants Bank, Ct. Clms., 7/16/58. 


Theoretical predetermined retirements 
preclude use of sum-of-the-years-digit 
method. The sum-of-the-years-digit 
method of computing the allowance for 
depreciation may not, the IRS rules, be 
used for group, classified or composite 
accounts, where the gross additions are 
reduced only by retirements computed 
in accordance with a theoretical survivor 
curve. The IRS points out that using 
theoretical rather than actual retirement 
may cause the basis per books to vary 
widely from the basis of assets actually 


in use. Furthermore, depreciation in the 
early years would be improperly in- 
creased because the basis would not be 
reduced by assets assumed to be retired 
in those years. Rev. Rul. 58-355. 


Additional depreciation ordered by bank 
examiner not deductible. A bank, or- 
dered by the state examiners to take a 
10%, annual depreciation deduction in 
addition to the deduction computed on 
the straight-line method, is held not en- 
titled to deduct such additional deprecia- 
tion for tax purposes. Rules of account- 
ing forced on taxpayers by regulatory 
agencies are not binding upon the Com- 
missioner. Furthermore, the bank failed 
to show that depreciation by the straight- 
line method as allowed by the Commis- 
sioner was unreasonable. Barretville 
Bank & Trust Co., TCM 1958-148. 


Lessor entitled to depreciation though 
lessee must return property in as good 
condition. Taxpayer leased its entire 
railroad property. The lessee was obli- 
gated to renew and maintain the prop- 
erty and to return it in as good condi- 
tion as when it was received. Neverthe- 
less, the court holds taxpayer has an 
interest in the property which is subject 
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to the allowance for depreciation. To 
deny the deduction would be to ignore 
fact that older 
property is less marketable. North Caro- 
lina Midland Railway Co., Ct. Clms., 
7/16/58. 


obsolescence and the 


Auto dealer’s company cars were de- 
preciable 
dealer, had 37 cars which it designated 


assets. ‘Taxpayer, an auto 


as “company Cars” and whose cost was 
kept in a separate account. These cars 


were used for business errands, driver 
training classes, loaned to customers 


whose cars were in for service, etc. The 
court finds these cars were not prop- 
erly includible as inventory. They were 
depreciable assets, subject to capital-gain 
treatment upon sale. Lynch-Davidson 
Motors, Inc. DC Fla., 7/23/58. 


Can write off contribution to state bridge 
over its expected economic use of bridge. 
A voluntary contribution by a corpora- 
tion with properties on both sides of a 
river to defray in part the cost of state 
construction of a bridge is a capital ex- 
penditure depreciable over the period of 
economic usefulness of the bridge to the 
corporation. Rev. Rul. 58-273. 


ACCOUNTING METHODS 


Life and capacity of clinker plant de- 
termined |{Acquiescence]. Taxpayer used 
the unit of production method for com- 
puting depreciation on its clinker plant. 
The Commissioner used a 20-year life, 
an appraiser determined that it was 16 
years and taxpayer, asking consideration 
for obsolescence, asked for four years. 
The Tax Court fixed ten years and also 
determined that production equal to 
one 


the 


of the years under review would be 
average production for its remain- 
life. Cumberland Portland Cement 


29 TC No. 126, acq. IRB 1958-33. 


ing 


Co., 


Tax not accruable until finally deter- 
mined. A taxpayer on the accrual basis 
1952 


1952 state tax which was not finally de- 


cannot deduct in an additional 


termined until 1957. The court adheres 
to its position that, while the taxpayer 
contests the state tax assessment, or until 
the liability is reflected on its books, 
it has not accrued within the meaning 
of the “contested tax” rule. A. C. Engi- 
neering Corp., TCM 1958-147. 


Unused credit memos not income. Upon 
receiving a car, to be traded in on a new 
one, auto dealer, would 


taxpayer, an 


October 1958 


give the customer a credit memo. It ac- 
counted for the transaction as a purchase 
of the car for a note. Its practice was to 
honor these credit memos regardless of 
age and consequently to report the out- 
standing ones as liabilities. The Com- 
missioner, however, took into income in 
1949 the outstanding memos for the 
years 1935 to 1941. This court upholds 
the taxpayer. The memos would 
honored if turned in, and taxpayer's 
liability still existed. If there was income 
arising on the forgiveness or lapse of a 
liablility, it arose prior to 1949. Lynch- 
Davidson Motors, Inc., DC Fla., 7/23/58. 


be 


Circuit court holds dealer’s reserve ac- 
count income when credited. Taxpayer 
was a member of an accrual basis part- 
nership dealing in house trailers. It sold 
its conditional sales contracts to a 
finance company. Amounts retained by 
the company and credited to a “dealer’s 
(which sums 


eventually paid to the partnership when 


reserve” account were 
the contracts were paid in full) are held 
to constitute income to the partnership 
in the year of credit. This court affirms 
the 
Tax Court on this point in the Fourth, 
Fifth and Eighth Circuits, but adheres 
to its views. [This conflict among circuits 


Tax Court. It notes reversals of the 


suggests possible Supreme Court review 
of this issue.—Ed.] Baird, CA-7, 6/20/58. 


Court okays cattleman’s cash-basis-pius- 
inventory method. A cattle dealer filed 
his first return in 1940 on a cash basis 
and showed no inventories. In 1941 and 
in all years thereafter, when there were 
inventories, he consistently used them 
in computing his income. ‘The Commis- 
sioner made corrections in the inventory 
and taxpayer protested that his use of 
and 
should be completely ignored. The Tax 


inventories was improper they 
Court held that the cash-basis-plus-in- 
ventory method clearly reflects income 
when there are =o accounts receivable 
or payable. It approved the Commis- 
sioner’s adjustments to inventory. This 
court affirms. Carter, CA-5, 6/30/58. 

Calendar-year proprietor cannot use 
fiscal year for business. Taxpayer had 
since 1945 filed calendar-year returns; 
now he claims refund’on the ground 
that his 1951 return should have been 


for the year ended April 30. The district 
court agreed, but this court reverses. 
Taxpayer kept records for his proprietor- 
ship on an April 30 year, a fiscal year it 
had inherited from a predecessor part- 


nership; however, the taxpayer and not 
the business is the taxable entity. With- 
out permission to change, there can be 
no deviation from the calendar year tax- 
payer previously established. Gill, CA-5, 
7/18/58. 


Tax return may be on cash basis thouzh 
books are on accrual. Although tax- 
payer’s professional engineering _part- 
nership changed from the cash to the 
accrual basis in keeping its books, it 
continued to file its returns on the cash 
Accountants’ worksheet entries 
converted the accrual basis income to 
the cash basis for purposes of preparing 
the The Tax Court held 
that the firm income should have been 
reported for tax purposes on the ac- 


basis. 


tax return. 


crual basis, the same basis employed in 
keeping the books. This court reverses. 
Since there are no inventories, the cash 
basis clearly reflects income. Under the 
circumstances the Commissioner cannot 
force a change from the method con- 
sistently followed on the returns. Pat- 
chen, CA-5, 7/23/58. 


DEDUCTIBILITY 


Advance payment for future delivery 
not deductible. Taxpayer, a rancher in 
a drought area, was considering selling 
his herd, but decided to hold on if he 
could be assured of feed. He deposited 
$50,000 with his feed dealer in accord- 
ance with a contract of purchase of sev- 
eral months’ requirements, prices to be 
as of date of shipment. The court finds 
the $50,000 not deductible in the year 
of payment; it was merely a deposit. 
Cravens, 30 TC No. 92. 


Settlement of OPA treble damages de- 
ductible. Taxpayer is a wholesale liquor 
After the 
OPA presented a claim for treble dam- 


distributor. an examination, 
ages for price control violations. The 
taxpayer settled this claim for $200,000. 
The court holds the settkement cannot 
be construed as an admission of willful- 
ness. The taxpayer introduced evidence 


to show a conscientious attempt to 
comply with regulations. The deduction 
is allowed. One dissent: the fact of 


settlement is an admission of a willful 
violation, making the deduction con- 
trary to public policy. Kronheim & Co., 
Inc., Ct. Clms., 7/16/58. 


Demolition loss allowed; intent formed 
after purchase. Taxpayer bank 
chased a residential building intending 
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formed 
1k pur- 


tending 


to convert it into a branch. When it sub- 
sequently developed that it would be 
cheaper to build a new structure rather 
than convert the existing building, tax- 
payer sold the structure to a demolition 
company at a nominal price. The court 
holds that the unrecovered cost of the 
building is deductible as an ordinary 
loss. While the cost of a building pur- 
chased with the intent to demolish it is 
non-deductible as a capital expenditure 
(land cost), the rule is not applicable 
when the intent to demolish is formed 
after purchase. Because land and build- 
ing had been purchased for an un- 
divided price, it was necessary for the 
court to determine the allocation. Based 
on expert testimony, the court holds 
that the cost of the building was $25,000, 
rather than the $500 that the wreckers 
paid for it. Piedmont National Bank of 
Spartanburg, DC S. C., 6/20/58. 


No deductible loss on cancellation of 
income-producing contracts. ‘Taxpayer's 
stockholder had been engaged for many 
years as manager of various organiza- 
tions of insurance underwriters. In 1922, 
which 
stituted as manager in the contracts with 


he formed taxpayer, was sub- 
the underwriter groups. In considera- 
tion, taxpayer issued its stock and $500,- 
000 of debentures, $466,000 of which it 
paid off between 1929 and 1952. The 
1947 1952 
with under- 
canceled. It 


and in 

the 

claimed a 
1952. The Tax Court 
holds that on no theory can that loss be 
allowed. By the 
could not outlive the stockholder; more- 


stockholder died in 
taxpayer's contracts 
writers 


$600,000 


were 
loss in 
their terms, contracts 
over, taxpayer had no basis for them. 
All that happened was that the stock- 
holder incorporated a profitable service 
business. Shortly after his death it ceased, 
as was to be expected. There is no de- 
ductible Ernest W. Inc., 


loss. Brown, 


CA-2, 7/11/58. 


Improved safety facilities are capital 
additions. A state official required tax- 
payer to construct new fire escapes and 
exit facilities in its theatres as a condi- 
tion to maintaining its licenses. The con- 
struction required the demolition of 
certain portions of the existing build- 
ing and added nothing to its value. 
Nevertheless, the court holds the new 
facilities are permanent capital addi- 
tions and not repairs. Nor is any de- 
duction allowable for the portion of 
the building demolished to construct 
these additions. It is analogous to de- 


molishing a building to make room for 
a new structure, in which case the cost 
of the old structure becomes part of the 
total cost. RKO Theatres, Inc., Ct. Clms., 
7/16/58. 


Research expenses need not be separate- 
ly itemized to claim deduction. The 
Cede allows expensing of research costs 
at the taxpayer’s election, made by de- 
ducting them in the first year applicable. 
The IRS is asked whether an election is 
made though research costs are included 
with others on the return and not sep- 
arately itemized. The IRS rules that 
such a deduction qualifies. Rev. Rul. 
58-356. 


Exploration expenditures may also be 
capitalized. Section 615 of the Code per- 
mits $100,000 of mine exploration cost 
to be expensed or deferred, and de- 
ducted as minerals so discovered are 
sold. This $100,000 deduction 
used for only four years. The IRS rules 


may be 


that, if a taxpayer does not make this 
election, the costs are capitalizable under 
the general rule prior to 1954 and un- 
affected by the new election. Rev. Rul. 
58-358. 


Christmas gifts of liquor deductible. 
Taxpayer purchased a supply of liquor 
to be distributed to customers as Christ- 
mas gifts. The liquor supply and its dis- 
position were handled by the comp- 
troller. The court allows the deduction. 
Lynch-Davidson Motors, Inc., DC Fila., 
7/23/58. 


Cost of filling and grading lot deduct- 
ible as repair [Acquiescence]. An ex- 
penditure by taxpayer for filling in and 
grading a vacant lot whose drainage 
had been blocked by neighboring con- 
struction, in order to 


prevent water 


from seeping into taxpayer's storage 
facilities on a contiguous lot, was held 
by the Tax Court to be deductible as 
a repair expense. The work was done, 
not to convert the lot to a new use, but 
to restore it to its former ordinarily 
efficient operating condition. Southern 
Ford Tractor Corp., 29 TC No. 90, acq. 
IRB 1958-33. 


Double deduction for switching vaca- 
tion pay from cash to accrual. Prior to 
Rev. Rul. 54-608 (1954) the IRS had 
permitted employers to accrue vacation 
pay ratably throughout the year, even 
though any particular employee might 
forfeit his rights by quitting prior to 


215 


vacation. In 54-608 the IRS took the 
position that accrual could not occur 
until there was a definite liability to a 
a specific employee. This ruling would 
apply the rule to years after 6/30/55, 
later extended with the announcement 
that there would be no further exten- 
sions, to years ending in 1959. The IRS 
now points out that accrual basis tax- 
payers who had been deducting vacation 
pay as paid will get a double deduction 
in a year in which they adopt a plan in 
which vacation pay rights vest in each 
employee (so as to permit accrual) prior 
to the actual payment. Those who had 
been accruing pay under the pre-1954 
rule, despite the lack of specific vesting, 
must continue that method until they 
adopt a vested plan. [The Technical 
Amendments Act extended to 1961 the 
deadline for adopting a vested plan.— 
Ed.| Rev. Rul. 58-340. 


Tax aspects of accounting * 


TYE disallowed for lack of proof. The 
Commissioner's disallowance of part of 
the expenses for travel and entertain- 
ment is upheld; the corporate taxpayer 
failed to place in evidence any detailed 
records or other information relating to 
the names or identification of persons 
entertained, itemized statements of ex- 
penses incurred by the president and 
controlling stockholder on business trips, 
or any other information to establish the 
business purpose of the expenditures. A. 
C. Engineering Corp., TCM 1958-147. 


Construction loss disallowed; costs not 
proved. A loss on a housing construction 
contract is disallowed a building con- 
tractor for failure to show the total cost 
of construction and what part of the 
total cost was borne by taxpayer as a 
sole proprietor, and what part was borne 
by his corporation which succeeded the 
proprietorship. Means, TCM 1958-142. 


OTHER DECISIONS 


Excess of FHA refund over premiums 
paid is taxable. The IRS had previously 
ruled that on prepayment of an FHA 
mortgage, the mortgagor of non-business 
property must include in gross income 
only that part of FHA refunds received 
which exceeds the premiums he paid on 
his FHA mortgage If the 
premiums were deducted as a business 
expense, the entire refund is includible. 
The IRS now rules on the application 
of this ruling to a successor or assignee 
mortgagor who may receive a refund 
which, while not in excess of the total 


insurance. 
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premium paid on the mortgage, is in 
excess of the amount that it paid. A non- 
business mortgagee, original or assignee, 
is, it holds, taxable on the refund to the 
extent that it exceeds premiums which 
it paid. A business mortgagor is taxable 
in full unless deduction of premium 
paid resulted in no tax benefit to it. 
Rev. Rul. 58-380. 


Cemetery’s perpetual care funds tax- 
able; not set apart in trust. A Pennsyl- 
vania statute requires cemetery corpora- 
tions to set aside at least 10% of their 
receipts in a perpetual care fund. Pur- 
suant to the statute, taxpayer's by-laws 
provided for the creation of such trust, 
but in fact no funds were set aside for 
this purpose. Since taxpayer enjoyed the 
unrestricted use of the funds by failing 
to observe this requirement, it is tax- 
able on the full amount received. Green 
Lawn Memorial Park, Inc., DC Penna., 


Cancellation of bank’s deposit indebted- 
ness is income to it. In exchange for their 
deposits, certain depositors agreed to ac- 
cept participating certificates from tax- 
The 
them to participate in the liquidation 


payer-bank. certificates entitled 
proceeds of certain assets. In 1942 tax- 
payer bank bought up these certificates 
for about 25% of their face amount. In 
1945 it settled certain litigation with the 
depositors for an additional payment. 
The held, 


affirms, taxpayer 


Tax Court and this 
(1) 
come on the debt forgiveness in 1942, 
1945, as the 


sioner contended, and (2) the basis for 


court 


that realized in- 


rather than in Commis- 


the assets covered by the certificates is 
taxpayer’s original cost, not the cost of 
acquiring the certificates. Federation 
Bank & Trust Co., CA-2, 7/2/58. 

Information returns on 


TV prizes 


should show maker’s suggested retail 
price. If the value of merchandise won 
by a contestant on a TV show is not 
readily ascertainable, the prizes should 
be reported on information returns, 
1099 and 


turer’s suggested retail selling prices. The 


Forms 1096, at the manufac- 
recipient may, of course, claim on his 
individual return that the value of the 
prize was less than reported retail value. 
Rev. Rul. 58-347. 


Claimed worthlessness of stock and notes 
not proved. An investment in stock and 
notes of a 


corporation organized to 


construct and operate a chemical plant 


October 1958 


is found not to have become worthless 
in 1949, the taxable period. Erection of 
the plant at a cost of over $1,000,000 
had not been completed until 1949, 
after some two years of work thereon. 
Although it did not function properly 
when the first attempt was made to put 
it into operation, the management en- 
gaged an engineer to experiment on the 
manufacture of a new product for which 
operations actually began in 1950. On 
the facts, the court holds the record de- 
1949 
which would serve to wipe out the po- 


void of any identifiable event in 
tential value of the investment. Butler, 
‘TCM 1958-150. 


Assignment of lease constitutes an as- 
signment of future income. Taxpayers, 
husband and wife, were the owners of 
property rented under a long-term lease. 
They assigned the lease to a trust for the 
benefit of their children, authorized the 
trustee to receive all rentals payable 
under the lease, but gave him no au- 
thority to assign, or in any way transfer 
or encumber the lease. The IRS rules 
the transfer is ineffective to relieve the 
grantors of tax upon the rentals. The 
assignment of the lease, so limited, is 
merely an assignment of income which, 
under the Horst case, is insufficient to 
shift the tax on the income. Rev. Rul. 
58-337. 


Automobile corporation president sold 
auto insurance as individual [Acquies- 
cence]. Taxpayer was a corporation in 
the business of selling cars and trucks. 
Its president personally sold insurance 
policies on cars sold only by the corpo- 
ration, although in prior years he had 
written insurance on cars sold by other 
dealers. The Tax Court held that insur- 
ance commission checks paid direct to 
the president of the corporation by the 
insurance company are not income of 
taxpayer corporation. The sale of insur- 
ance was not an integral part of tax- 
payer’s sale of the cars; taxpayer was 
the 
records and the accounting kept the two 


not licensed to sell insurance; 
activities wholly separate. Moke Epstein, 


Inc., 29 TC No. 105, acq. IRB 1958-33. 


Security deposit not rent when received. 
In executing a 10-year lease, taxpayer as 
lessor received a security deposit to be 
applied against the last three months’ 
rent if there was no default. Although 
taxpayer was on the cash basis and there 
was no requirement that he hold the se- 
curity deposit in a separate fund, the 


court holds he did not realize income in 
the year of receipt. [The court does not 
discuss the many cases holding contra.— 
Ed.| Harcum, DC Va., 5/9/58. 


Another dealer’s reserve case won by 
taxpayer. ‘Taxpayer, an accrual basis 
auto dealer, financed his sales by assign- 
ing buyers’ notes to a finance company. 
As is usual in these transactions, he did 
not receive the full face amount of the 
assigned notes immediately. The finance 
company credited part to a dealer's re- 
serve account payable to taxpayer only 
when payments on the note had reached 
a certain the 
finance company had the right to offset 


point and, moreover, 
losses on any transactions with the dealer 
against this dealer’s reserve account. The 
court holds that taxpayer realized no 
income at the time the finance company 
credited him with this reserve. Mitchell, 


DC Tex., 6/20/58. 


Adjustments to price in non-taxable sale 
likewise non-taxable. 
pany owned a utility which in turn 


A holding com- 


owned an oil operating company. Under 
SEC orders the utility sold the oil stock 
to its holding company parent, which 
then liquidated the oil company and 
sold its assets to an outsider. No gain 
on the transaction is recognized, under 
the Code provision applicable to public 
utility holding company divestments 
under SEC order. The IRS 
that later adjustments in the sales price 


now rules 
(which had been fixed with relation to 
current assets and liabilities of the oil 
company) are likewise non-taxable. Rev. 
Rul. 58-374. 

State inheritance tax value used as 
basis of inherited stock. In the absence 
of a Federal estate tax return or other 
evidence of fair market value, the basis 
of property transmitted at death is found 
value determined for state 


to be the 


inheritance taxes. Duerr, 30 TC No. 99. 


Wages and rentals are “business income” 
for computing net operating loss carry- 
back. In 1947 taxpayer sustained a net 
operating loss from the operation of a 
hotel, a farm and a seafood business, 
and a non-business loss from the sale of 
the hotel assets. [Under the 1954 Code, 
loss on disposition of business assets is 
an operating loss.—Ed.] In determining 
the available net operating loss carry- 
back under the 1939 Code, 
treated the entire 


himself and 


taxpa yer 


income earned by 


his wife from = salaries, 
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bonuses, directors’ fees and rentals as 
“non-business” income (which does not 
under the Code reduce the net operat- 
ing loss available as a carryback). The 
Commissioner determined that the in- 
come was “business income” and must be 
offset against the net operating loss 
rather than the non-business loss. The 
fax Court held that the question was 
decided against the taxpayer in Lagreide, 
23 TC 
CA-5, 7 


508. This court affirms. Roberts, 
23/58. 


Net operating loss carryback to be re- 
duced by 50% of gain from Section 
117(j) assets. Gains on the sale of busi- 
ness property (Section 117(j) assets) in 
1952, which were included in income at 
50%, as long-term capital gain, must be 
recomputed at 100% in determining the 
net operating loss deduction for that 
year, resulting from a carryback of net 
operating losses. Taxpayer argued that 
the operating loss must be considered 
used up by the excluded 50% only if the 
asset sold is a capital asset, not a 117(j) 
asset, gain on which is “treated” as capi- 
tal. The that 
language of the Code supports the Com- 


court finds the plain 
missioner’s position. Kaecker, 30 TC No. 
Q(). 


until 
1947 a partnership sus- 


Machinery not abandoned 
scrapped. In 
pended manufacturing. Certain special 
purpose machinery was placed in storage. 
The partners hoped to resume opera- 
tions if cheaper substitute ingredients 
could be obtained. Ultimately it was 
determined that operations could not 
be made profitable, and the machinery 
was scrapped in 1950. The court holds 
that the abandonment loss on the ma- 
chinery was properly claimed in 1950. 
Walsh, DC Neb., 7/15/58. 


Basis for determining Indian allottee’s 
The IRS 
covering transfer in trust must be ap- 


gain. rules that Code rules 
plied to determine the basis of allotted 
and restricted lands previously held by 
the U. S. 


Accordingly, if the property was received 


in trust for an Indian allottee. 
prior to 1921, its basis is market value 
as of the date that he received the allot- 
3/1/13 value. 
Where the trust allotment was received 
1920, his basis is 3/1/13 
Rul. 58-341. 


ment—but not less than 


after 
Rev. 


value. 


Tobacco auction proceeds constructively 
received in the year of sale. A jury 
found taxpayers had the option to re- 


ceive the proceeds of the sale of their 
tobacco in November of the years in 
which it was sold at auction, rather 
than in the following March when tax- 
payers actually received the money. Thus 
taxpayers constructively received the pro- 
ceeds in the tax year of sale. Penn, DC 
Ky., 5/12/58. 


Two residential properties a proper re- 
placement for a single parcel. Taxpayer 
used the proceeds received upon an in- 
voluntary conversion of residential prop- 
erty to purchase a house and lot, and a 
vacant lot, and to move a house onto 
the vacant lot. This is a proper replace- 
ment 1033 of 
“similar in service or use” to that con- 
verted and qualifies for deferment of tax 


under Section property 
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on the gain on the conversion. Rev. Rul. 


58-396. 


Condemnation payments applied to 
mortgage are “replacement.” Taxpayer's 
garage was condemned at $225,000. Of 
the $225,000, $88,000 was paid directly 
by the Government to the mortgagee. 
The balance of $167,000 taxpayer in- 
vested in a new garage costing $203,000. 
The court agrees with taxpayer that it 
may consider the $88,000 as though it 
had been received by it and expended 
in replacement. Thus, it may include the 
$88,000 in the amount expended in re- 
placement so that only $22,000 (the ex- 
cess of $225,000 over $203,000, the cost 
of the new property) is taxable gain. 
Wala Garage, Inc., Ct. Clms., 7/16/58. 


New state & locat. decisiorts ) 





U. S. tax collected is gross income. A 
New Jersey corporation engaged in pro- 
ducing, refining, transporting and sell- 
ing gasoline and petroleum products in 
Indiana claimed as nontaxable for In- 
diana gross income tax purposes Federal 
gasoline taxes included in its gross in- 
come. It based its claim on the conten- 
tion that the Federal excise taxes were 
not part of its gross proceeds, but repre- 
sented instead collections it received as 
an agent of the Federal government. The 
court held that the Federal gasoline tax 
was imposed directly on the producer or 
manufacturer and that it was immaterial 
for gross income tax purposes whether 
the latter recovered the amount of the 
tax from the buyer. The court found 
that imposition of the Indiana gross in- 
come tax on the amount of Federal tax 
put no unconstitutional burden on the 
Federal government nor violated the 
Fourteenth Amendment in any respect. 
Sun Oil Co., Sp. Ct. Ind., 149 N.E. 2d 
115, 4/1/58. 


Sales and use taxes on aircraft repairs, 
parts, upheld. The court upholds the 
imposition of sales taxes on materials 
which taxpayer, in fulfilling a contract 
for repair work, installed in two air- 
planes owned by a foreign airline and 
flown from the country upon completion 
of the job. The basis tor the court's 
ruling was that sale of the parts took 


place in California since installation and 
acceptance occurred in the state. Tax- 
payer’s contention that the tax violated 
the Federal export-import clause was 
dismissed since the taxable event 


oc- 


curred before the aircraft were delivered 
to the foreign crews. The court also 
rules that taxpayer was subject to use 
taxes on the sales price of various air- 
craft which it purchased from agencies 
of the Federal Government. Taxpayer 
contended that the aircraft, which were 
received the state 
into California, were not subject to state 


outside and flown 


taxes since they were engaged in inter- 
The 
finds no evidence that a payload was 


state commerce. court, however, 
carried by the aircraft on their entry 
into the state and rules that, since they 
were held at their California base for 
some time before they were first em- 
ployed commercially, the use tax was 
imposed validly. The court also rules 
that purchased from Federal 


agencies in California were subject to 


aircraft 


the use tax since the Federal agency 
paid no sales tax and the California use 
tax applies to all purchases for use in 
the state, wherever purchased, unless the 
sales tax has been paid or the transaction 
the 
constitutions. A use tax is also held ap- 


is exempt under state or Federal 
plicable to the purchase of aircraft which 
were disassembled outside the state and 
brought into California as parts of other 
taxable aircraft. Flying Tiger, Dist. Ct. 
Apls., Calif., 1/22/58. 





The reports here on _ significant 
new state tax decisions are provided 
through the cooperation of the 
Federation of Tax Administrators. 
They are adapted from Tax Ad- 
ministrators News. 
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New legislation brings relief 


to small corporate taxpayer and owner 


HE NEW ‘TECHNICAL AMENDMENTS 
2 ip includes relief provisions of out- 
standing importance to small corpora- 
tions and small businesses generally. 
The new law will stimulate growth in 
the American economy and should tend 
to benefit greatly small 


companies which have been unduly re- 


thousands of 


stricted by the tax rules. The provisions 
granting relief originally were submitted 
to Congress as a separate bill, but later 
were incorporated into the Technical 


Amendments Act. The Bill was signed 


into law by the President on August 
29, 1958. 
Here briefly are the details of the 


more important provisions of the bill as 


it relates to small businesses. 


Changes 
most cases effective for taxable 
1957. 


are in 
years after December 31, 


Further relief on accumulations 


One of the greatest boons to small 
the 1954 Code 
was the $60,000 earned surplus exemp- 
the 
tions surtax of Section 531 (old Section 
102). Many tax men thought the $60,000 
exemption, 


business contained in 


tion from unreasonable accumula- 


though helpful, was too 
limited and afforded no protection or re- 
lief to the many small growing corpo- 
rations having accumulated earnings 
and profits in excess of $60,000. Con- 
gress has recognized the problem by rais- 
ing the exemption to $100,000. This 
means that many more small companies 
which need to plow back their profits to 
finance growth and expansion will be 
able to accumulate profits for an addi- 
tional year or years before becoming 
concerned with the problem of being 
penalized for undue accumulations. 
Plainly, this provision will not only 
stimulate growth of these many small 
companies, but will also tend to stimu- 


late the purchase of machinery, equip- 


By HAROLD H. HART 


ment and buildings by such small firms. 

The second beneficial provision of the 
new law will likewise encourage small 
business to grow by allowing a separate 
and additional depreciation allowance 
of up to $2,000 on newly acquired ma- 
chinery, equipment, etc. Qualified tax- 
payers can take a 20% depreciation de- 
duction the first year on up to $10,- 
000 a year of investment in new or used 
equipment with a useful life of six years 
or more. The items subject to this rate 
are machinery, 


fixtures or other “tan- 


gible” personal property bought after 
December 31, 1957. The remaining 80% 
of the cost is depreciated normally, with 
the first depreciation to be taken in the 
to the 
allowance. If joint returns 
the could be 
increased up to $20,000 of investments. 
[The new depreciation provisions are 
discussed at length 
206.—Ed.] 


year of purchase in addition 
other 20% 


are 


Oo 


involved, allowance 


greater on page 


Estate tax relief 


The problem that plagues the owners 
of many small businesses is how to pay 
death taxes where the principal assets 
consist largely of stock in the family 
corporation, particularly where the busi- 
ness should be continued after the death 
of the owner or major stockholder. Fre- 
quently liquidation is the unhappy, but 
only, solution. In some cases Section 303 
affords some relief by permitting a re- 
demption of enough stock to pay the 
death taxes. Unfortunately, Section 303 
may not be usable in many cases. The 
new law contains an extremely signifi- 
cant and helpful provision which will 
permit installment payments of the Fed- 
eral estate tax, thereby eliminating the 
necessity of a corporate liquidation or a 
Section 303 redemption. The new law 
will also be considerably more helpful 


than the present very restrictive estate 
tax payment extension provisions. 
Where an estate consists largely of an 
interest in a closely-held business, the 
estate tax attributable to the value of 
that interest can be paid over a ten- 
year period, provided the value of the 
closely-held business exceeds either 35% 
of the gross estate or 50% taxable 
estate (similar requirements are found 
in Section 303). Interest on delayed pay- 
ments is to be computed at 4%. 
stallment privilege applies to estates of 
decedents where the date for filing of 
the estate tax return is after the date 
of enactment of the bill. In case of a de- 
ficiency assessed after enactment there- 
of, respecting estates of decedents dy- 
ing after August 16, 1954, the install- 
ment privilege applies if the date of 
filing the return, including extensions, 
expired before enactment of the bill. 


of the 


The in- 


Additional year for carrybacks 


Businesses with net operating losses 
in taxable years ending after December 
1957, can carry back losses for three 
years in lieu of the present limitation 
of two years. The five-year loss carry- 
forward remains unchanged. Many tax- 
payers will find relief in this measure 
by securing immediate benefits from a 
carryback, instead of postponing its use 
to a carry-forward. 


Ordinary losses on investments 


One of the unhappy principles under 
the Code before the recent amendment 
the failing 
small business an ordinary loss deduc- 
tion. 


was to deny investor in a 
In the future, however, individuals 
investing in a small business can count 
losses up to $25,000 a year ($50,000 on 
a joint return) as ordinary losses, rather 
than as capital losses. This change ap- 
plies to stock under a_ plan 
adopted by a corporation after June 
30, 1958. [See page 194.—Ed.]} 


issued 


Small business investment corporations 
Special tax benefits are accorded to 
companies formed under the recently 


[Harold H. Hart is tax partner in the 
Salt Lake City, Utah, law firm of 
Richards, Bird & Hart. He was recently 
the Assistant Regional Counsel for the 
Internal Revenue Service in the mid- 
Mr. Hart retired, after 


western area. 


many years of distinguished service, to 
the private practice of law. This is Mr. 
Hart’s first publication since his return 
to private practice.] 
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enacted small business investment act. 
[hey would be allowed an ordinary loss 
deduction, rather than a capital loss, on 
the stock or convertible debentures they 
acquire in return for loans to small 


businesses. They also are entitled to a 
100% deduction on any dividends re- 
ceived from taxable domestic corpora- 


tions, rather than 85%. Investors get 
oO 


ordinary, rather than capital, loss de- 
ductions on any losses. 

Tax men throughout the country are 
already their enthusiasm 
over the new relief provisions and most 
of them agree that they should have 
widespread application and go far in 
relieving the tax burdens of small busi- 
nesses and their owners. w 


expressing 


IRS will not follow Libson Shops 
under 1954 Code, Tax Section hears 


ar PRINCIPLE announced in Libson 
Shops, Inc., under the Internal Rev- 
enue Code of 1939, to the effect that a 
surviving Corporation in a merger may 
not carry over and deduct pre-merger 
net operating losses of one business 
against post-merger income of another 
business which was operated and taxed 
separately, before the merger, will not 
be relied upon by the Service under the 
Internal Revenue Code of 1954 as to a 
merger or any other transaction de- 
scribed in subsection (a) of Section 381,” 
Arch M. Cantrall, chief counsel of the 
IRS, told the Tax Section of the Ameri- 
can Bar Association at its annual meet- 
ing in Los Angeles late in August. “How- 
ever,” he said, “see Sections 382(b) and 
269 for the possible disallowance of net 
operating loss carryovers in such trans- 
actions, and see the Regulations under 
Section 368 for the requirements of a 
reorganization.” 

Che Section had on its agenda a legis- 
lative proposal aimed at relieving the 
difficulties caused by IRS application of 
Libson Shops. This legislative proposal 
(for details see below) was approved by 
the Section by a close vote. Shortly there- 
after, Mr. Cantrall announced on the 
floor of the meeting the Treasury’s 
change in position. Later that afternoon 
the Section, after a rather bewildering 
series of parliamentary maneuvers, voted 
to reconsider the question in light of 
Mr. Cantrall’s announcement. The fol- 
lowing afternoon the proposal was again 
discussed and approved by a much 
larger majority than originally (96 to 
16). The feeling of the members of the 
Section present seemed to be that the 
Treasury's new position did not go far 
enough, and that remedial legislation 
was desired even in spite of the new IRS 
position. 

The Section’s Committee on General 
Income Tax Problems itself had_pre- 


viously endorsed the recommendation 


for legislation as the best way out of 
the current confusion. It explained its 
position: “The decision of the Supreme 
Court in Libson Shops, Inc., 253 U.S. 
283 (1957), is proving to be a serious 
obstacle to many legitimate 
transactions. While there is considerable 


business 


disagreement as to the real basis of this 
decision, which was under the 1939 
Code, and while the shadow of doubt it 
has created is generally considered to 
be rather slight, it affects an area where 
that amount of doubt bars the consum- 
legitimate 
transactions. The committee therefore 
recommends clarifying legislation.” 

“It is felt by many,” said the Com- 
mittee, “that the Libson Shops deci- 


mation of many business 


sion stands for the proposition that an 
operating loss may not be carried over 
or back to be offset against income, 
which income, to quote the Supreme 
Court ‘was not produced by substantially 
the same business which incurred the 
loss.’ It seems quite clear that Congress 
intended no such limitation on the op- 
erating loss carryover when it adopted 
the Internal Revenue Code of 1954 con- 
taining Sections 269,1 3812 and 382, 
which deal specifically with this prob- 
381(c)(1)(B) is 


meaningless if any such limitation is ap- 


lem. Indeed, Section 


plied under the 1954 Code. Neverthe- 
less, the eminence of the source of the 
language above quoted casts some doubt 
and has placed the IRS in somewhat 
of a quandary. While it may feel that 
the provisions of the 1954 Code on the 
subject are exclusive, the Service is re- 


1 [Section 269 (129 of the 1939 Code) provides 
in general that, if control of a corporation is 
acquired and if the principal purpose was avoid- 
ance of tax by securing the benefit of a deduc- 
tion credit or other allowance, then the deduction 
credit or allowance shall not be allowed.—Ed.| 
2[Section 881 provides specific rules for the 
application of some 19 tax-accounting rules and 
elections in certain corporate re-organizations.— 
Ed.| 

8 [Section 382 provides special limitations of the 
earryover of net operating losses where there 
is change in ownership and in type of busi- 
ness.—Ed. } 
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luctant to take the responsibility of so 
holding, and thus is refusing to rule on 
this problem. 

“The practical problems presented 
can be illustrated by the situation where 
public interest and business considera- 
tions may strongly indicate the desirabil- 
ity of Company A’s acquiring Company 
B. For these reasons Company A desires 
to make the acquisition. It so happens, 
however, that Company B has substan- 
tial compensation for them. Unless Com- 
pany A can get complete assurance of 
the availability to it of such losses, it 
cannot come to B’s terms. Many such 
negotiations are failing because of this 
situation. 

“While the problem is most acute in 
the field of acquisition and changes in 
ownership, it may even infect the nor- 
mal business operations of a single com- 
pany with several ‘businesses’ where no 
change in ownership is involved.” 


Examples 

The following examples furnished by 
the Committee demonstrate the need of 
the proposed amendment: 

1. Company A manufactures motors 
at one plant and soap at another, thus 
engaging in two unrelated businesses. 
For several years, it has incurred losses 
in its motors operation, and its soap 
business has broken even. Now, without 
any change in its ownership, it com- 
mences to earn substantial profits in its 
soap business. The motors operations 
losses should be permitted as a deduc- 
tion from the soap profits. There is no 
indication that the Service has ever 
claimed otherwise, yet the language of 
the Supreme Court in the Libson Shops 
case might cause the Service to deny 
such a deduction. 

2. Company B has been in the lum- 
ber business for many years. Recently 
it has sustained substantial operating 
losses and has sold its lumber assets at 
a loss. It now stands with considerable 
liquid assets and no business. Its stock- 
holders desire it to continue by devoting 
these assets to a new business in which 
they hope they can earn money, which 
earnings may be offset for tax purposes 
by their prior losses in the lumber busi- 
ness. Company B is considering entering 
into the canning business, either by at- 
tempting to build a business of its own 
or to acquire in a taxable transaction 
the assets and good will of a successful 
canning business. It is submitted that 
the tax law should permit this offset. 
If Company A in example 1 can do it 
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in simultaneous operations, what policy 
should prevent Company B from hav- 
ing the same opportunity? 

“If the facts in examples 1 or 2 above 
are complicated by an acquisition or 
change in ownership of the profitable 
the Committee, 
“the effect thereof on the allowance of 


or loss business,” said 
the offset should be governed by the 
policy with respect to that particular 
problem as presently set forth in Sec- 
tions 269, 381 and 382. Since these do 
not include the ‘same business’ require- 
ment (except to the limited extent pro- 
vided in Section 382(a)), it should not 
be a prerequisite to the allowance of 
the loss in the case of such transfers or 
change in ownership unless and until 
Sections 269, 381 or 382 are amended so 
to provide.” 


Urge IRS ruling 


“There is considerable opinion that 
it would be unwise to endeavor to legis- 
late in this area, at least prior to an 


Separate-business test 


October 1958 


ofhicial pronouncement by the IRS. The 
further question has been raised as to 
the existence of a possible hiatus unless 
the legislative amendment is to be retro- 
active. In any event, no announcement 
by the Service as to its position is tanta- 
mount in many cases to an adverse deci- 
sion. Libson Shops, Inc. was decided on 
May 27, 1957, and the lapse of over a 
year’s time should be sufficient for the 
Service to make and announce informed 
decision.” 

The Administrative 
Practice reported that it had conferred 
with the IRS and asked the Service to 
issue an interim statement of position. 
It said that it had pointed out the hard- 
ship to taxpayers forced by uncertainty 
over the IRS position to abandon or 


Committee on 


defer needed business transactions. How- 
ever, the IRS took the position that it 
was not feasible to issue any such state- 
ment in advance of the promulgation of 


regulations under Sections 381 and 
382. * 


for spin-offs 


and partial liquidations; rules are cloudy 


— ro 1954, tax men were some- 
times able to approach a client’s re- 
quest for a tax-free spin-off or a capital- 
gain-type partial liquidation of a busi- 
ness with a fair degree of confidence. 
The 1954 Code, designed by its drafts- 
men to bring clarity, injected, however, 
a variety of new concepts and rules that 
have confused, rather than clarified. Sec- 
302 


example. 


tion is a notable and unpopular 
Partial liquidations and spin- 
offs (now Sections 346 and 355, respec- 
tively) were never simple under the 1939 
Code and the cause of simplification was 
given no comfort by the addition of the 
five-year-active-business requirement to 
each applicable statute. 

The Congressional draftsmen, stimu- 
lated perhaps by Treasury, were moti- 
vated by a commendable purpose of 
plugging apparent loopholes in partial 
liquidation and spin-off laws. Their solu- 
tion was to require in both instances 
that the corporation continue a trade or 
business that had been actively conduct- 
ed for five previous years. It further re- 
quired that the spun-off business (in the 
case of spin-offs) or the distributed busi- 
ness or its proceeds (in the case of a par- 
tial liquidation) had to be a trade or 
business actively conducted for five pre- 
vious years. In construing the new statu- 


tory requirement of a trade or business, 
Treasury in its Section 
1.355-1(c), (which apply equally in this 
regard to partial liquidations under Sec- 
tion 346 or spin-offs, split-ups and split- 
offs under Section 355) has imposed the 
concept of “separate” business. Thus, 


Regulations, 


the spun-off or liquidated business must 
for five years have been operated separ- 
ately from the business that continues. 

Now the term in the Code “separate 
and active business” might offer either 
an island of security for the tax adviser 
or a quagmire of confusion. Whether we 
are to have confusion or certainty will 
plainly depend on the attitude and poli- 
cies of the Treasury Department. The 
administrative opportunity to set up 
simple, practical and workable ground 
rules which would permit legitimate 
business transactions was first presented 
when the Section 355 Regulations were 
first written. The opportunity is con- 
tinuously available in the form of the 
Internal Revenue rulings that flow un- 
der Sections 346 and 355. 

A number of leading tax lawyers have 
studied this question and concluded! 
that “the adoption of the 1954 Code 
brought many changes in the law relat- 
ing to divisive reorganizations and dis- 
tributions which removed some of the 


uncertainties and areas of abuse existing 
under prior law. But with these changes 
arose new problems which may prove 
equally perplexing. Foremost among 
these are the ‘active business’ require- 
ments of Section 355, which controls the 
recognition of gain or loss in spin-offs, 
split-offs and split-ups. 

“For a distribution pursuant to a cor- 
porate separation to escape the recogni- 
tion of gain or loss at the shareholder 
level, Section 355(b) requires that both 
the distributing corporation and the con- 
trolled corporation? be engaged in the 
active conduct of a trade or business im- 
mediately after the distribution or that 
substantially all of its assets consist of 
stock and securities of a controlled cor- 
poration which is so engaged. The trade 
or business of each corporation must also 
have been actively conducted through- 
out the five-year period ending on the 
date of distribution. The business need 
not have been controlled by the distrib- 
uting corporation for the full five years, 
however, provided it was actively con- 
ducted for that period and was acquired 
by the distributing corporation, either 
directly or through a controlled corpora- 
tion, in a transaction in which no gain 
or loss was recognized in whole or in 
part. 

“The principal problem, of course, is 
to determine what constitutes the active 
conduct of a trade or business. The Code 
itself does not answer the question, the 
Committee Reports are of no assistance 
and to date there have been no cases. 
1.355-l(c) of the Regulations 
does define a trade or business as: 


Section 


.. “‘a specific existing group of ac- 
tivities being carried on for the purpose 
of earning income or profit only from 
such group of activities, and the activi- 
ties included in such group must include 
every operation which forms a part of, 
or a step in, the process of earning in- 
come or profit from such group. Such 
group of activities ordinarily must in- 
clude the collection of income and the 
payment of expenses .. .’ 

“But this definition is of little assis- 
tance in resolving the problem. How- 
ever, the examples given in the Regula- 
tions and, more important, the rulings 
issued by the Service do shed some light 
1 See 8JTAX274, May, 1958, and 6JTAX11, Jan- 
uary, 1957, for comments by your editor. The 


quote above is from a recent paper in the Amer- 
ican Bar Association Journal embodying the 


views of the members of the Taxation Section, 
Committee on Publication, and is printed by per- 
mission of Francis W. 
Committee. 

2 Control consists of ownership of 80% of voting 
stock and 80% of all other classes of stock. Sec- 
tion 368(c). 
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on what may be expected in this area. 

“The Regulations specifically provide 
that the ownership and operation of a 
building substantially all of which is 
used by the owner in the operation of 
its business does not itself constitute a 


separate trade or business. The ration- 
ale is, of course, that under such circum- 
stances the operation of the building is 
merely incidental to the group of activi- 
ties making up the owner’s principal 
business and therefore does not acquire 
an identity of its own separate from the 
group. Accordingly, the real estate activi- 
ties of a grocery chain were held not to 
constitute a separate business when all 
of the real estate with the exception of 
two vacant lots consisted of buildings 
utilized in the grocery business. (Rev. 
Rul. 56-266.) The management of the 
real estate holdings probably would 
qualify as a separate business in the 
hands of a controlled subsidiary when 
transferred, but the five-year period 
would have to be met before it could be 
separated without the recognition of 
gain or loss. 

“The question, of course, is also raised 
by the Regulations as to what constitutes 
the use of substantially all of a building 
in the operation of a business. The ex- 
amples given by the Regulations tell us 
only that the occupancy of one and one- 
half stories of a two-story building does 
constitute the use of substantially all of 
the building, while the occupancy of one 
out of eleven stories does not. This does 
not go far toward clarifying matters. 
Rev. Rul. 56-555 does not offer a great 
deal more assistance. It merely holds that 
the rental of a bank building, only 35% 
of which is occupied by the bank, taken 
together with the rental of farms owned 
by the bank, does constitute a separate 
business. It is not clear what the ruling 
would have been in the absence of the 
farm rental activity, but it seems reason- 
able to assume that it would have been 
the same. 

“The Service has indicated that it will 
take the position that a corporate owner 
which uses 50% or more of its real es- 
tate in the operation of its original busi- 
ness is not engaged in the active conduct 
of a trade or business with respect to its 
real estate activities. As purely a guide to 
facilitate the administration of the stat- 
ute, this position may be justified, but 
as a hard and fast rule governing the 
application of the statute to real estate 
activities, it is unreasonable. Certainly, 
there are situations in which the rental 


of less than 50% of real estate to out- 


) 





side interests will constitute a substan- 
tial part of a corporation’s real estate 
activities. To draw a line denying the 
benefits of Section 355 in such cases 
would be arbitrary. For this reason it is 
likely that insistence upon this position 
by the Service will result in considerable 
litigation. 

“The Service has been more liberal in 
its rulings on the separation of branch 
operations of a business which are de- 
voted to serving well defined segments 
of the economy. Rev. Rul. 56-344 con- 
cerned a corporation engaged in the 
poultry business with branch operations 
in two states. These branches served dif- 
ferent markets. The branch in one state 
was discontinued and its operations 
transferred to a third state. The new 
branch marketed in the area previously 
served by the discontinued branch. It 
was ruled that ‘the transfer was merely 
a transfer of an already existing five-year 
business to a new location and not the 
formation of a new business.’ To be con- 
trasted is Rev. Rul. 56-227. There a 
domestic corporation engaged in the 
general contracting and construction 
business in various locations in the 
United States. For valid reasons it trans- 
ferred a portion of its assets to a foreign 
corporation in return for its stock, which 
was spun-off. The foreign corporation 
was to engage in the general contracting 
and construction business in another 
country where the parent had never 
operated. The Service ruled here that 
there was no separation of an existing 
business, but rather a new venture was 
undertaken by a new corporation in a 
new territory and in another country. 
Perhaps the result would have been dif- 
ferent had the original corporation pre- 
viously engaged in business in the new 
territory. 

“The fact that businesses are of a 
similar nature and are conducted from 
a common location does not prevent 
their recognition as separate businesses. 
See Rev. Rul. 56-451. There a corpora- 
tion published technical trade magazines 
of which one was circulated in the metal 
working industry and three in the elec- 
trical industry. The magazines had offices 
in the same buildings, but employed 
separate editorial staffs and space adver- 
tising salesmen according to industry. 
Separate accounts were kept for the dif- 
ferent magaiznes on the same basis and 
there was also a variation of news con- 
tent, readers and advertisers. The Ser- 
vice ruled that the activities relating to 
the publication of the magazines for 
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each industry constituted a separate busi- 
ness. 

“In conclusion it can be said that the 
rulings issued by the Service to date 
have tended more to point up the prob- 
lems inherent in the five-year active 
business requirements of Section 355 
than to clarify them. There remain 
many areas of uncertainty, the foremost 
of course being the question of what 
actually constitutes a separate trade or 
business. To what extent these uncer- 
tainties will hamper legitimate corporate 
divisions only time and the courts can 
answer. But it is to be hoped that a 
more liberal approach will be taken than 
has been evidenced to date by the Ser- 
vice.” ba 


Redemption a dividend to the 
unredeemed? IRS tells views 


TAX MEN HAVE EXPRESSED considerable 
anxiety in light of the recent Zipp! and 
Holsey? cases as to whether the IRS may 
assert that the continuing or remaining 
stockholders of a closely held company 
have received a constructive dividend 
where another one of the stockholders 
has terminated his interest by a com- 
plete stock redemption. The implications 
of such a position could be extremely 
severe, if not disastrous, to the share- 
holder who stays on and devotes his 
talents and energies to the continuation 
of the business. We have now been in- 
formally advised, however, that subject 
to some restrictions, Internal Revenue is 
not taking that extreme position. 

One of our readers and contributing 
writers, Mr. Louis L. Meldman, Mil- 
waukee attorney, reports that in recent 
conferences in the Commissioner's office 
in Washington, D. C. he was informally 
advised that: 

“If the corporation pays fair market 
value for the selling stockholder’s shares, 
and if the stockholders have no personal 
contractual relations for the purchase of 
shares and are not relieved of any per- 
sonal obligations, and receive no_per- 
sonal benefits, there should be no con- 
structive dividend to the remaining 
stockholders. There is no personal bene- 
fit to remaining stockholders in a mere 
increase in the percentage of stock own- 
ership if their actual equity at fair mar- 
ket value is not increased.” 

As indicated from this language, there 
are several important “ifs” and condi- 
1 Bernard Zipp, et al., 28 TC 314 (Aff’d CA-6, 
1958). 


2 Joseph R. Holsey, 28 TC 107, appeal pending 
CA-3. 
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tions involved in avoiding the construc- 
tive dividend theory to the continuing 
shareholders. One of these is the elim- 
ination of the problems of the Holsey 
the stockholders assigned 
their option right to the corporation, 


case where 
which then redeemed the stock and re- 
lieved the stockholders of the financial 
obligation. The other important condi- 
tion seems to be that the selling stock- 
holders do not receive more or less than 
the fair market value of their stock. The 
determination of the fair market value 
in the case of a closely held company is 
usually a very difficult and tedious prob- 
lem, and this restrictive language may 
raise some intriguing questions, espe- 
cially since Internal Revenue normally 
will decline to rule on a valuation ques- 
tion. One possible solution (in the event 
the continuing shareholders need a rul- 
ing from Internal Revenue that there 
was no constructive dividend) might be 
to submit an appraisal of the stock to 
be redeemed furnished by a recognized 
valuation expert. 

Needless to say, the Zipp and Holsey 
cases should be carefully studied before 
undertaking any redemption venture. 
There is now coming up in the Tax 
Court a better 
guide in that it is not complicated by 


case which may be a 
the stock-option factor present in Holsey 
or by the kind of peculiar facts which 
make Zipp unique. This case (Bayard, 
Docket No. 72981) arises, it is interest- 
ing to note, in the jurisdiction of the 
Third Circuit, which will try the Holsey 
appeal. 

Bayard and Kligman, whose case is 
also on the docket (No. 73003), had long 
been in conflict with the other share- 
holders over the corporation’s dividend- 
paying policies, its needs to expand and 
its compensation policy. Neither Bayard 
nor Kligman had ever had an option to 
acquire the stock of the other share- 
holders and no provisions had ever been 
made regarding their personally acquir- 
ing the stock of the other faction. In 
order to put an end to the conflict, the 
corporation bought out the stock of the 
other shareholders, amounting to al- 
most 80% of the total outstanding stock 
of the corporation. 

The Commissioner now seeks to tax 
as a constructive dividend to Bayard and 
Kligman the corporate funds used to 
purchase this stock. 

Unlike Holsey, now on appeal in the 
Third Circuit, the Bayard case involves 
no option to purchase the stock. Holsey 


had an option to buy the shares of the 
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other stockholder, which he transferred 
to the corporation instead of exercising 
it. The corporation then exercised the 
option and the Tax Court held that the 
$80,000 paid by the corporation to re- 
deem the stock was a constructive divi- 
dend to Holsey. The language of the 
decision, indicate 
whether the fact that Holsey originally 
held the option was determining. Para- 
doxically, the option originally held by 
Holsey imposed no personal obligation 
on him to purchase his co-shareholders’ 
stock. This option imposed no obliga- 


however, does not 


tions of any nature; instead it was a 
valuable property right. 

In Zipp, in which the Sixth Circuit 
upheld the Tax Court's finding for the 
Commissioner, the issue is beclouded by 
the peculiar facts. Here the father in 
1947 transferred 46 shares of stock direct- 
ly to his two sons. In 1950 the corpora- 
tion bought the 46 shares from the father 
plus two additional shares which were 
turned over to the corporation itself. 
The value of the 46 shares transferred 
to the sons was held taxable as a con- 
structive dividend. It is clear, however, 
that the facts in this case are so different 
from those in Holsey and Bayard that 
it is impossible to use the court’s deci- 
sion as a basis of prediction. 

The Zipp holding would appear rather 
to fall within the rationale of the lead- 
ing decision in Wall (164 F.2d 462 
(Fourth Circuit, 1947)). In that case, 
Wall, one of two equal shareholders, pur- 
chased his co-shareholder’s stock interest, 
issuing his personal notes in payment. 
Later he contracted with the corpora- 
tion for it to pay his note indebtedness 
in exchange for its acquisition of the 
stock obtained by him from his former 
co-shareholder. The court taxed Wall on 
the theory that the corporation’s dis- 
charge of his indebtedness amounted to 
a dividend payment to him. 

In the event, however, that Holsey is 
afirmed, tax men will be ‘watching to 
find out whether the option aspect is 
given weight and whether a contrary 
finding in Bayard is on that account pos- 
sible. ; 


First three volumes of 
new tax library available 


THE RONALD PrEss announces that the 
first three volumes of its Tax Practition- 
ers’ Library are now available. 

Eleven volumes are planned for the 
library, each written by an acknowl- 
edged authority on the subject. The ser- 


ies is edited by Robert S. Holzman, since 
1953 the first full-time Professor of Taxa- 
tion at the New York University Grad- 
uate School of Business Administration. 
Dr. Holzman is author of Corporate 
Reorganizations, 2nd Edition, and many 
other works on business and taxation. 

The purpose of the library is to or- 
ganize and tabulate the litigation which 
has arisen out of the 1954 Code and pro- 
vide a summary in convenient and ac- 
cessible form which will eliminate the 
necessity of exhaustive research. 

The three volumes now available are 
The Tax on Accumulated Earnings, by 
Dr. Holzman, which came out 
months ago; Dr. Holzman’s new Arm’s 
Length Transactions, and Thin Capital- 
ization, by Martin M. Lore, CPA, who 
is editor of the Procedure Department 
of The Journal of Taxation. 

Later volumes still in preparation will 


a few 


include Unreasonable Compensation, by 
Maurice E. Peloubet, of Pogson, Pelou- 
bet & Co., New York, a frequent con- 
tributor to The Journal of Taxation, and 
his partner, Crawford C. Halsey; Evasion 
v. Avoidance, by Sydney A. Gutkin of 
Rutgers University; Travel and Enter- 
tainment Expenses, by Leopold Schorr, 
of Peat, Marwick, Mitchell & Co., lec- 
turer on taxation at New York Univer- 
sity and City College, and Assignment of 
Income, by Don J. Summa of Arthur 
Young & Company. 


New decisions 





Indebtedness considered capital; no bad 
debt deduction. Taxpayers acquired the 
franchise of the Los Angeles Dons foot- 
ball team. They organized a new corpo- 
ration in which each taxpayer-corpora- 
tion put in $10,000 for 50% of the stock 
and $100,000 on unsecured notes. Sub- 
sequently each contributed over $125,000 
as advances. The team was not success- 
ful, and on liquidation each taxpayer 
received only a nominal amount. The 
Commissioner disallowed bad debt de- 
ductions on the notes and advances, and 
this The 
were for all practical purposes equity 


court agrees. so-called loans 
capital. They were in proportion to 
stockholdings and subordinated to the 
claims of other creditors. Arlington Park 


Jockey Club, DC IIl., 6/27/58. 


Exchange of like properties, sale of resi- 
dence and construction of new one, re- 
sults in boot of only surplus remaining. 
The court notes that the situation here 
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presented has arisen in no other case 
and is not mentioned in the Code or 
Regulations or in any text or commen- 
tary that it could find. The question is 
the computation of taxable gain when 
taxpayer exchanges a farm with his 
home on it for another farm plus cash 
which he used to build a new home. The 
exchange of farms is tax free except that 
the gain is taxable to the extent of the 
boot (ordinarily the cash received). In- 
sofar as the proceeds of the exchange of 
the house are reinvested in a new one, 
no gain on the house is taxable. The 
Government presented elaborate alloca- 
tions of the proceeds of sale, both new 
farm and cash, to the old farm and 
home. But the court said that, in the 
absence of a rule in the Code, it would 
not tax as gain more than the actual 
cash remaining after the whole trans- 
action. Accordingly it treats the cash re- 
ceived as being first the sales price for 
the home (being reinvested in a new 
one no tax attaches). The remainder of 
the cash it regards as boot in the ex- 
change of the farm and it is taxable. 
Sayre, DC W. Va., 6/18/58. 


Incorporation of business tax-free de- 
spite others’ right to purchase. Taxpayer 
incorporated his tile installation busi- 
ness on 7/3/52. Simultaneously with the 
transfer, taxpayer entered into an agree- 
ment with three other individuals and 
the corporation, giving them the right to 
purchase taxpayer’s stock in designated 
portions “from time to time on or after 
7/3/52.” The court finds the agreement 
placed no obligation on the purchasers 
to buy any of the corporate stock. Tax- 
payer was full owner of all the stock 
and the exchange qualifies as tax-free. 
\ccordingly the basis of the business to 
the corporation is the same as in the 
hands of the transferor. Harder, TCM 
1958-97. 


RELATED TAXPAYERS 


Sales made by parent after subsidiary’s 
liquidation taxed to subsidiary as ne- 
gotiator. For bona fide business reasons, 
taxpayer life insurance company decided 
to liquidate the real estate held by its 
subsidiary. The subsidiary was liquidated 
and the 52 pieces of property that it 
held were transferred to taxpayer and 
sold shortly thereafter. The questions 
here involved are whether the taxpayer 
or its subsidiary made the sales and 
whether the subsidiary held the property 
for sale in the ordinary course of busi- 


ness. The court finds that the subsidiary 
made the offers to sell which resulted in 
the sale in the case of nine of the 52 
pieces and the $220,000 gain on those 
pieces of property is attributable to the 
subsidiary. The court holds that the 
other 43 pieces of property were sold by 
taxpayer and the $1,000,000 gain is tax- 
able to it. The court says that, since the 
subsidiary merely sold the properties in 
the course of a program of liquidation, 
they are not properties held primarily 
for sale to customers in the ordinary 
course of business. Western and Southern 
Life Insurance Co., Ct. Cls. 7/16/58. 


Sale and leaseback of realty upheld; no 
bargain sale or unreasonable rental 
[Acquiescence]. Because taxpayer-corpo- 
ration’s farm implement business re- 
quired many and continued financial 
commitments, it was deemed advisable, 
from a financial standpoint, to have a 
separate corporation own a_ contem- 
plated development of real estate. Tax- 
payer, therefore, sold its real estate to 
a newly formed corporation whose stock 
was owned by the children of taxpayer's 
stockholders, and then leased back the 
property together with other property 
at a rental based on a percentage of 
sales. The Tax Court found no “bar- 
gain sale” was effected so that tax- 
payer's stockholders could not have re- 
ceived a taxable dividend distribution 
as a result of the sale. Furthermore, it 
found taxpayer’s accrual of rentals for 
the continued use and possession of the 
property were not unreasonable, but 
were fully deductible as rental expense. 
Southern Ford Tractor Corp., 29 TC 
No. 90, acq., IRB 1958-33. 


Stockholder’s sale of assets to corpora- 
tion created a bona fide debt. ‘Taxpayers, 
majority stockholders of a corporation 
capitalized at $10,000, transferred logging 
equipment to it under a $500,000 seven- 
year installment sales contract. They re- 
served title in themselves until final pay- 
ment. The court finds that this was a 
bona fide sale by the stockholders to the 
corporation, not a contribution to capi- 
tal. Accordingly, the corporation is per- 
mitted to deduct interest paid under the 
contract. Furthermore, because the cor- 
poration is required under the contract 
to maintain the property, to keep it in- 
sured and to bear the risk of loss, it is 
permitted to depreciate the property on 
the basis of its cost to the corporation, 
from the date it acquired possession. 
Two judges dissent saying that the 
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corporation did not have title to the 
equipment and should be allowed no 
depreciation. If it did have title, it was 
too thin. Two others find the deprecia- 
tion unreasonable because the corpora- 
tion did not actually meet the notes 
that it gave in payment for the equip- 
ment. J. J. Morgan, Inc., 30 TC No. 89. 


Can’t net unallowable losses with gains 
on sales to controlled corporation. A 
stockholder sold separate lots of metals 
to a controlled corporation. On one of 
the lots he suffered a loss, and on the 
other he realized a gain. The court holds 
taxpayer is not entitled to a deduction 
of the loss pursuant to 1939 Code Sec- 
tion 24(b)(1), and can’t combine both 
sales to offset the loss against the gain. 
Engelhart, 30 TC No. 107. 


Corporations with same stock ownership 
not formed for tax evasion or avoidance. 
Two controlling stockholders of a corpo- 
ration selling buses organized four new 
corporations to conduct aeronautical 
schools, to purchase and lease aircraft 
to others, and to operate an airport. Be- 
cause of the war, each of the corpora- 
tions became dormant a short time after 
it was organized. For a quick profit on 
turnover of idle funds, the corporations 
acquired used buses which they resold. 
The court holds the four corporations 
were valid entities and none of the in- 
come of each is attributable to any other 
entity under either Section 45 or 129 of 
the 1939 Code. Wagner, TCM 1958-112. 


Stockholder taxed on bargain rental 
from his corporation. Taxpayer and his 
mother occupied a residence which he 
leased from a wholly-owned corporation 
for $900 a year. The Tax Court found 
that the occupancy was at a_ bargain 
rental, that the fair rental value was 
$2,100, and that the difference of $1,200 
is taxable income to taxpayer. This court 
affirms. Peacock, CA-5, 6/13/58. 


LIQUIDATIONS 


Adoption of plan by directors starts 
club’s 337 liquidation. Section 337 per- 
mits a corporation in process of liquida- 
tion to pay no tax on gains on assets 
sold within 12 months of liquidation. 
The regulations say that ordinarily the 
12-month period begins with adoption 
of the plan of liquidation by the stock- 
holders. The IRS is here asked to rule 
on the beginning date of the liquidation 
of an unincorporated employees’ thrift 


224 « 


club, taxed as a corporation. Its board 
had the 
liquidate (the members having no right 


of directors sole power to 
to pass upon the plan of liquidation). 
The IRS rules that the date of adoption 
of such a plan by the board of directors 
starts the 12-month period for complete 
liquidation. Rev. Rul. 58-391. 

Purchase of stock to liquidate not pur- 
chase of assets. Taxpayer was a 25% 
stockholder of a corporation whose own- 
ers were endeavoring to sell it. After 
others had failed, he secured a purchaser 
who, however, wanted the assets, not the 
stock. Taxpayer bought the stock from 
the other owners, liquidated the corpo- 
ration and sold the assets. Since the sale 
of the assets took place within six months 
of the purchase of the stock, the Com- 
missioner taxed the gain as short term 
on the theory that, in substance, assets 
were bought and sold. The court agrees 
with the taxpayer that there was a bona 
fide purchase of stock and liquidation. 
The few cases on. computation of hold- 
ing period indicate that the proceeds 
are applied first to basis and only the 
excess is gain and that gain is computed 
as of the date of the actual receipt. Thus 
it was the final liquidation installments 
that produced taxpayer’s gain and these 
came after he had held the stock for six 
rhe gain is, therefore, 
term. Mattison, DC Idaho, 7/2/58. 


months. long 


Stockholder, 
tion, sold assets; no corporate tax. A 


not liquidating corpora- 


controlling stockholder desired to sell 
certain assets then being used by his 
corporation. In order to avoid a corpo- 
rate capital gains tax, he agreed to sell 
in his individual capacity certain assets 
which he was in a position to obtain 
through liquidation. Thereafter the cor- 
poration was genuinely liquidated and 
dissolved, and the stockholder executed 
and delivered a bill of sale for the assets 
to the purchaser. On authority of the 
Cumberland case, the court holds that 
the sale of assets was made by the stock- 
holder in his individual capacity and 
that no sale was made by the corpora- 


tion itself. Rowland, TCM 1958-98. 


Rights to contingent commissions re- 
ceived as liquidation dividend a capi- 
tal asset [Acquiescence]|. Taxpayers here 
were the four 25% stockholders of a 
corporation which acted as real estate 
broker in the VA-insured or 
FHA-insured The 
ranged by the corporation was usually 


sale of 


mortgages. sale ar- 


The Journal of Taxation «+ 


October 1958 


effected directly between parties and in 
the contract of commitment the pur- 
chaser to pay the 
commission upon de- 
livery and payment, usually after com- 


would undertake 


corporation its 


pletion of the building. Upon liquida- 
tion of the corporation, it distributed 
to its stockholders the outstanding con- 
tingent rights to future commissions on 
mortgage commitments previously ar- 
ranged but not yet consummated. These 
rights, the Tax Court found, had no 
at the 
court found 
held 


tractual rights with a zero basis, and the 


market value 
The 


the stockholder-distributees 


ascertainable fair 


date of distribution. 


con- 


subsequent receipt of the commissions 
constituted capital gains. Lentz, 28 TC 
1157, acq., IRB 1958-33. 


OTHER DECISIONS 


Reasonable compensation determined. A 
salary of $53,000 is allowed for a well 
qualified corporate executive and ac- 
knowledged leader in the Venetian blind 
industry who, together with his wife, 
owned 96% of the corporate stock. $92,- 
000 had been deducted by the corpora- 
tion. Lando Products, Inc., TCM 1958- 


122 


Salary to officer’s wife and daughter un- 
reasonable. Salary payments by a family 
corporation to the wife and daughter 
of the president and controlling stock- 
holder are disallowed as unreasonable; 
they had no regular duties and_per- 
formed no services for the corporation. 
However, considering the fact that the 
president performed most of the admin- 
istrative and sales functions and that 
much of the corporation’s business suc- 
cess was due to his efforts, the court holds 
that the corporation is entitled to de- 
duct $35,000 as reasonable compensation 
to him. A. C. Engineering Corp., TCM 
1958-147. 
Salaries of foundry officers deemed 
reasonable. Payments by a jobbing foun- 
dry of $47,500 and $47,980 to each of its 
and 1952 


are held to be reasonable and justified 


two chief executives for 1951 


by the officers’ exercise of superior man- 
agerial ability. The Commissioner erred 
in reducing the allowable compensation 
to $30,000 for each executive officer. 
Harsch Bronze & Foundry Co., TCM 
1958-125. 


Exchange of bonds for accrued preferred 
dividends taxable as a dividend. Tax- 


payer and two other women stockholders 
entered into a contract with two men 
stockholders and their closely held 
corporation, whereby the women agreed 
to sell their common stock to the men 
and the corporation agreed to issue the 
women new debentures for their pre- 
ferred stock and the accumulated unpaid 
dividends on it. Taxpayer reported the 
difference between the basis of the pre- 
ferred and the debenture bonds as long- 
term capital gain, on the theory that 
she had disposed of her entire interest 
in the corporation. The Commissioner 
the debentures 
issued for the unpaid preferred divi- 


taxed as a dividend 
dends. The court agrees; the preferred 
stock redeemed 
comparable to the debenture bonds, re- 


was in many respects 
sulting in a continuation of her interest 
in the corporation. To the extent that 
she received bonds in payment of ac- 
crued dividends on the previously exist- 
ing preferred, the receipt was equivalent 
to a dividend and taxable as such. Duerr, 
30 TC No. 99. 


Usurious interest not “finance business” 
income for PHC classification. The IRC 
excepts from classification as a personal 
holding company certain finance com- 


panies if 80% of the company’s gross in- 
come is derived from the finance busi- 
ness. However, that portion of interest 
charged by a finance company which is 
usurious, although includible in gross 
taken 
into account in this determination. The 


income as interest, may not be 
exclusion applies if 80% of the com- 
pany’s income, except usurious interest, 
is from the finance business. Rev. Rul. 


58-357. 


Construction company “collapsible”; sur- 
plus of mortgage funds was foreseen. 
A distribution by a building construc- 
tion corporation of surplus FHA mort- 
gage proceeds prior to any realization of 
net income is held taxable as gain from 
the sale or exchange of stock in a col- 
lapsible corporation. The fact that, at 
the time that the mortgage loan was ap- 
plied for, the corporation did not know 
or believe the proceeds would exceed the 
construction costs is considered of no 
particular significance as long as a dis- 
tribution was contemplated “uncondi- 
tionally, conditionally, or as a recognized 
possibility.” However, the 


court con- 


cludes that, due to the builder’s exper- 


ience, the excess was, in fact, foreseen. 
Taxpayers’ further contention that at 
least 30% of the gain to them on dis- 
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no 


tribution was attributable to apprecia- 
tion in the value of the land “apart from 
building construction” is rejected on the 
ground that the surplus mortgage fund 
was available only because of the con- 
struction and therefore was entirely at- 
tributable to the property constructed. 
fugust, 30 TC No. 103. 


Guaranty payments on subsidiary’s loan 
not deductible on consolidated return. 
Taxpayer, together with its subsidiary 
and the subsidiary .of the subsidiary, 
filed consolidated returns. The parent 
companies guaranteed the third corpo- 
ration’s bank loans and made payments 
on the guarantees when the borrowing 
company suffered operating losses. The 
court upholds. the Commissioner's de- 
termination that the guarantee payments 
are not deductible in the consolidated 


return. To allow the deduction and also 


o permit the operating losses to be 
offset against income of the parent cor- 
porations would result in a double de- 
duction. The payments are applied to 
increase the basis of the investment 
in the loss company and the losses de- 
ducted reduces such investment. Denton 
inderson Co., DC Mich., 6/30/58. 


Land corporation collapsible; gain due 
to construction. Taxpayers were stock- 
holders in a corporation which held 
land to be developed with FHA-financed 
apartments. The stockholders contracted 
with two builders (1) to cause the corpo- 
ration to sell certain land to them; (2) 
to cause the installation of streets, sewers, 
etc., and (3) to arrange FHA mortgage 
financing. The builder’s down payment 
was paid into escrow and used to make 
the improvements which had to be made 
or provided for before the FHA would 
commit itself. The improvements were 
begun and the FHA commitments ob- 
tained. Taxpayers at this point liqui- 
dated the corporation and reported the 
substantial increase in the value of the 
land as capital gain. The Tax Court 
held that the gain is ordinary because 
the corporation was collapsible. This 
court affirms. It is immaterial that, after 
liquidation, the actual construction was 
done by taxpayers rather than the corpo- 
ration, since the corporation was formed 
for the construction of the apartments. 
Further, the fact that the corporation 
realized 10% of the ultimate profits by 
sales of land before dissolution does not 
prevent its being collapsible. The statu- 
tory test is met when a substantial part 
of the income is realized after dissolu- 
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tion. The requisite intent exists because 
there is no compelling reason other than 
taxes for the liquidation. Abbott, CA-3, 
7/31/58. 


Stock redemption to pay death taxes 
essentially equivalent to dividend (Old 
Law). 1939 Code Section 115(g)(1) taxed 
as ordinary income a redemption es- 
sentially equivalent to a dividend. Tax- 
payer died owning 2,480 shares out of 
2,500 shares of a family corporation. In 
1949, 200 shares of the estate’s stock were 
redeemed for $57,000 from the com- 
pany’s $650,000 of earned surplus to ob- 
tain funds to pay the death taxes. No 
contractions of operation were con- 
templated. The judge directed the jury 
to decide in favor of the Commissioner, 
who had argued that the uncontested 
facts left no doubt that the transaction 


was equivalent to a dividend. This court 
affirms. The issue is one of law, not a 
fact question for the jury. [Since 1950 
certain redemptions, the proceeds of 
which are used to pay death taxes, in- 
terest and funeral and administration 
expenses, are treated as payment for the 
stock redeemed.—Ed.] Smith Estate, (Wil- 
son Ex’r), CA-2, 7/11/58. 


Redemption of utility preferred stock 
at premium not a dividend. Relying on 
its recent decision on the identical issuc, 
the court holds the premium paid on the 
redemption of a public utility's pre- 
ferred stock is not a “dividend” within 
the meaning of the Code provision 
allowing public utilities a credit for 
dividends paid on certain preferred 
stock issues. General Public Utilities 
Corp., Ct. Clms., 5/7/58. 


foreign decisions th 





Jury finds taxpayer an Arabian resi- 
dent although he returned to U. S. at 
expiration of contract. Taxpayer went 
to Saudi Arabia in 1947 to work for an 
oil company. When his contract expired 
in the fall of 1948, he returned to the 
U. S. Under the law applicable to 1948 
he could exclude foreign earnings only 
if he was a bona fide resident for the 
entire year. Taxpayer claimed that his 
return to the U. S. was only a vacation. 
The jury, under an instruction that resi- 
dence is primarily a matter of intent, 
found for the taxpayer. [Under the 1954 
Code bona fide foreign residence for a 
year or physical presence abroad for 17 
of 18 months will qualify for an exclu- 
sion of earnings.—Ed.] Carter, DC Tex., 
4/8/58. 


Procedure for claiming refund of divi- 
dend tax withheld. Non-resident aliens 
are taxable on income from _ sources 
within the United States. If they re- 
ceive dividends from U. S. corporations 
which establish that part of their earn- 
ings are from sources outside the United 
States, the alien is not taxed on that 
portion of his dividend. However, since 
withholding is generally required on the 
full dividend to non-resident aliens and 
the portion excludible is usual'y not 
known until after the close of the year, 
non-resident alien stockholders frequent- 
ly find themselves entitled to a refund. 
The IRS now rules that, if the alien has 
filed an income tax return, he should 
file either Form 843 (claim for refund), 


or an amended return. An alien who 
has not filed a return may claim the re- 
fund by filing a return. Sp. Rul. 6/13/58. 


No foreign tax credit on liquidating 
distribution. Taxpayer liquidated a 
Cuban subsidiary and claimed foreign 
tax credit for taxes deemed to have 
been paid on the subsidiary’s accumu- 
lated earnings. Had the Cuban company 
paid out its surplus in dividends, tax- 
payer would have had to pay ordinary 
income tax, but would be allowed a 
credit for taxes paid by the subsidiary. 
The liquidation is taxable as capital 
gain, and the court finds Congress did 
not intend to give the additional benefit 
of a tax credit. It holds that a distribu- 
tion in liquidation is not considered to 
be a “dividend” for this purpose. Free- 
port Sulphur Co., Ct. Clms., 7/16/58. 


Recoveries on pre-war debentures of 
German corporation discussed. The IRS 
discusses the tax treatment of the re- 
covery by holders of certain debenture 
bonds of a private German corporation 
who exchange such bonds for new 
bonds, scrip, and cash. These bonds 
would have been eligible for deduction 
as a war loss in 1941 and the IRS pub- 
lishes their value on the first day in 
1954 that public trading was allowed on 
exchanges. That value establishes re- 
covery and the taxable income in 1954. 
Examples of computations of recovery 
and tax benefit from the deduction are 
given. Rev. Rul., 58-397. 
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Deal carefully with partnership 


liabilities to avoid tax on “paper” income 


by ROBERT L. WEISS 


If you are tax adviser to a partnership, it behooves you to move very cautiously in 


any dealings with partnership liabilities. 


Section 752, inserted into the Code to 


close a “mortgaging-out” loophole, can create taxable income in some of the 


most ordinary partnership transactions. Mr. Weiss points out the hazards when 


partners contribute encumbered property, or new partners are admitted, or part- 


nership interests are sold, and discusses some alternative methods of achieving the 


same financial results without running afoul of Section 752. 


a 752 PROVIDES that a partner is 
deemed to have made a cash contri- 
bution to the partnership if his share of 
partnership liabilities is increased or if 
he personally assumes partnership liabili- 
ties. Conversely, the partnership is 
deemed to have distributed cash to a 
partner if his partnership 
liabilities is decreased or if the partner- 


share of 


ship assumes his personal liabilities. 
The operation of this new Code pro- 
vision may be summarized by stating 
that, in general, when partnership liabili- 
ties increase, the basis of each partner’s 
interest in the partnership increases and, 
when partnership liabilities decrease, the 
partner's basis decreases. As we shall see, 
Section 752 has created new 
many of successfully 
skirted by foresight and planning. In 
addition, minimizing 
taxes exist with respect to such matters 


hazards, 
which can be 


possibilities for 


as deduction of partnership losses by 
partners under Section 704(d) by increas- 
ing or decreasing liabilities.1a 

Property subject to a liability! may 
be contributed to a partnership at the 
time of its formation or at a subsequent 
date by a partner. A partnership may 
purchase property subject to a liability. 
A partnership may obligate itself to pay 
money for property although the prop- 
erty may not itself be subject to, or se- 
curity for, the obligation. A partnership 
may borrow money. A new partner being 
admitted to a partnership may find him- 


self purchasing an interest in a partner- 
ship that has heavy liabilities or that 
owns property subject to a liability. A 
partnership may assume the liabilities 
of a partner. in all of these and similar 
instances, Section 752 will have to be 
taken into account. 

The effect of Section 752 and some of 
the problems which arise under it are 
aptly illustrated by situations involving 
contributions to a partnership of prop- 
erty subject to a liability. 

Assume the common situation in 
which two persons form an equal part- 
nership to run a business. A contributes 
$40,000 in cash. B puts in machinery 
which he owns, worth $60,000, which is 
subject to a $20,000 chattel mortgage. 
B’s adjusted basis for the machinery is 
$15,000. 


Contributed property 


If we could temporarily disregard Sec- 
tion 752, we would have the following 
results: 

1. Because of the non-recognition pro- 
vision of Section 721, neither the part- 
nership, nor the partners as individuals, 
would have any gain or loss on account 
of the contribution of property to the 


partnership in exchange for their in- 
terests in it. 
2. Under Section 723, the partner- 


ship’s basis of the machinery which B 
contributed is the same as B’s adjusted 
basis of $15,000. 


3. The basis of A’s interest in the 
partnership under Section 722 would 
normally be the amount of money he 
contributed, or $40,000. 

4. The basis of B’s interest in the 
partnership under Section 722 would 
normally be the adjusted basis of the 
property he contributed, or $15,000. 

However, at this point, Section 752 
comes into play. When the partnership 
became the owner of the machinery, the 
$20,000 liability to which the machinery 
was subject became the liability of the 
partnership for purposes of Section 752. 
Inasmuch as only one-half of the partner- 
ship liabilities are attributed to B, the 
net effect of the is that B’s 
liabilities have $10,000. 
On the other hand, inasmuch as one-half 
of partnership liabilities are attributed 


transfer 
decreased by 


to A, his share of partnership liabilities 
has increased by $10,000. 

Section 752 treats the decrease of B's 
personal liabilities as if the partnership 
had paid him $10,000 cash. At the same 
time the increase of A’s share of part- 
nership liabilities is considered tanta- 
mount to a cash contribution by A to 
the partnership of $10,000. 

Under Section 733, B’s basis of his in- 
terest in the partnership must be re- 
duced by this fictitious $10,000 cash dis- 
tribution. His basis becomes $5,000. A’s 
basis is similarly increased and becomes 
$50,000. 


Partner’s gain on payment of mortgage 


If the partnership thereafter 
$20,000 of its cash to pay off the mort- 
gage on its machinery, the effect under 
Section 752 is a reduction of each part- 
ner’s share of partnership liabilities. This 
reduction in the partners’ share of lia- 
bilities is treated as if there had been 
a cash distribution to each partner by 
the amount of the reduction or $10,000 


uses 


to each. 

B’s basis, however, is only $5,000. Sec- 
tion 733 prohibits a negative 
Under that section B’s basis is reduced 
to zero by $5,000 of the Section 752 dis- 
tribution. 

The remaining $5,000 of the Section 
752 distribution is governed by Section 
731. That section provides that gain 
shall be recognized to the extent that a 
cash distribution exceeds the partner's 
basis. B, then, has a gain of $5,000 as a 
result of payment of the mortgage. 

Suppose, instead of paying the mort- 
gage, the partnership sells the machinery 
at its market value of $60,000, with the 
purchaser paying $40,000 cash and taking 


basis. 
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subject to the mortgage. Under Section 


752, the partnership liabilities are de- 
creased by $20,000, the amount of the 
mortgage. Each partner’s share of part- 


nership liabilities is accordingly de- 
creased by half of this amount, or $10,- 
000, and this amount is considered a 


distribution of money to each partner. 


Gain on sale of mortgaged property 

Che partnership will realize a gain on 
the transaction of $45,000. If the part- 
nership agreement has made no provi- 
sion for allocation of this gain, each 
partner will share equally in the gain.? 
\ partner's basis of his partnership in- 
terest, of course, is increased by his dis- 
tributive share of partnership gains.® 

If the decrease in basis on account of 
752 distribution of $10,000 
will be offset by the increase in basis at- 


the Section 7 


tributable to gain on the sale of the 


machinery, or $22,500, B’s gain will be 


eliminated. The operation of the per- 


tinent Code sections is, however, not 
based on the net effect of the transac- 
tion. Although taxable transactions fre- 
quently are given effect in terms of the 
ultimate economic result, each phase of 
this particular transaction is given effect 


independently of the other. This is be- 


cause of Section 731. 
That section provides that, in case of 


a cash distribution, gain shall be recog- 


nized to the extent that the amount of 
cash distributed exceeds the adjusted 
basis of the partnership interest imme- 
diately before the cash distribution. The 


adjusted basis of B’s partnership in- 


terest immediately before the cash dis- 


tribution, i.e., immediately before the 


sale took place, was only $5,000. Under 
Section 731, therefore, gain is recognized 
to the extent of $5,000. B’s basis of his 
partnership interest becomes $22,500. 
This result is consistent with the in- 
tent of these Code provisions, which is to 


If property is subject to a liability, the liability 

is considered to be the liability of the owner of 
the property up to the fair market value of the 
property. For purposes of the section, the liabil- 
ity goes with the property. A transfer of the 
property thus transfers the liability to which it 
is subject. This is the case whether or not the 
owner has any legal lability. Section 752(c). 
“Willis, Handbook of Partnership Tazation, 
Section 13.05; see also Revised Report on Part- 
ners and Partnerships from the Advisory Group 
on Subchapter K, December 30, 1957, p. 43. 
* Section 704 IRC. 
‘Section 705 IRC. 
* [Section 357(c) provides that, if, in a transfer 
to a controlled corporation or reorganization, li- 
abilities assumed by the transferee exceed the 
transferor’s basis, then the excess is a capital 
gain.—Ed. | 

Hamilton A. Gray, 11 TCM 17 (1952). 

* Property used in trade or business which has 
been held for six months or less prior to transfer 
to the partnership would be neither a capital 
asset nor a Section 1231 asset. The holding pe- 
riod of such property cannot be tacked on to 
determine the holding period of the partnership 
interest. 


foreclose the possibility of a taxpayer's 
mortgaging property for an amount 
greater than basis and then avoiding tax 
on his ultimate gain merely by trans- 
ferring the property to a partnership 
prior to sale of the property. These pro- 
visions achieve in the case of partner- 
ships the same purpose as Section 357(c)4 
in the case of corporations, although the 
actual tax result in the case of the latter 
section is different. The Code operates 
automatically and equitably. 


Gain on contribution of property 


Although Section 721 provides the 
general rule that no gain or loss shall 
be recognized to a partner in the case 
where he contributes property to a part- 
nership in exchange for an interest in 
the partnership, the operation of Section 
752 results in a practical exception. 

If, in the above example, the prop- 
erty which B contributes to the partner- 
ship were subject to a mortgage of 
$35,000, B would have a taxable gain on 
formation of the partnership. 

B’s basis pursuant to Section 722 
would be $15,000, the same as before. 
Under Section 752, his personal liabili- 
ties are decreased by $17,500, one-half of 
the mortgage liability assumed by the 
partnership as a result of the transfer 
of the machinery. This results in a statu- 
tory distribution to B of $17,500 cash. In- 
asmuch as this amount is greater than his 
basis, his basis is reduced to zero, and 
the $2,500 difference is taxable gain pur- 
suant to Section 731. 

Thus, what ordinarily would be con- 
sidered a tax-free transfer can have an 
unexpected result. Moreover, inasmuch 
as B’s basis at the very outset has be- 
come zero, it is almost a certainty that 
he will have further and immediate gain 
are reduced 
in the regular course of making mort- 
gage payments. 


as the mortgage liabilities 


Some interesting questions are raised by the 
statutory silence. What is the holding period of 
the partnership interest where the contributed 
property consists of both capital and non-capital 
assets? 

7 [Original investment of $80,000 is still intact.— 
Ed.]| 


8If an installment sale is made of the partner- 
ship interest, the share of liabilities transferred 
to the purchaser would not normally constitute 
a payment in the year of sale. This results in the 
treatment of such liabilities in the same manner 
as in any installment sale of other property. 
Where the liabilities exceed the basis of the 
transferred interest, as in the example, the ex- 
cess would be a payment in the year of sale. 

® Regulations, Section 1.721-1(b) (1) and Section 
707(c) IRC. 

1° Section 707(c) IRC. 

11 Where a pre-1954 partnership is involved, li- 
abilities existing at the effective date of Sub- 
chapter K are taken into account in computing 
basis. Regulations Section 1.705-1(a) (4). See also 
Senate Finance Committee Hearings on . 
8300, p. 1559. 

12 Regulations Section 1.752-1(e). 

18 Because of the deduction under Section 707(c) 
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It should be observed that the extent 
of taxable gain on transactions of this 
type will be a direct function of the 
number of partners; the more partners, 
the greater share of the liability at- 
tributed to others under Section 752 and 
the greater gain to the contributing part- 
ner. 

Advice is frequently given to use a 
partnership in the initial stages of a new 
business venture in order that losses may 
be availed of personally by the partners. 
If, at the time of formation of the part- 
nership, property subject to a liability, 
as in the above example, is contributed 
to the partnership, the gain on the con- 
tribution and on subsequent mortgage 
reduction may diminish the significance 
of such advice. 


Character of the gain 

The character of this gain is capital. 
Section 731 provides that gain under that 
section is deemed to be the same as gain 
arising from the sale of the partner's 
interest in the partnership. Such gain is 
capital under Section 741. 

There is no provision in the Code that 
specifically states the holding 
period of a partnership interest is. Prior 
to the 1954 enactment, the decided cases 
held that the holding period of a part- 
nership interest began with the date of 
acquisition of the interest.5 In the case 
where a partnership interest is received 
in exchange for property which is either 
a capital asset or a Section 1231 asset, the 
holding period would now seem to be 
governed by Sections 722 and 1223(1), 
with the result that the holding period 
of the contributed property prior to its 
transfer to the partnership would be 
tacked on in determining the holding 
period of the partnership interest. 


what 


In the example, this would mean that 
B would have a long-term gain on the 
transfer to the partnership if he had held 


referred to in footnote 10, supra, B may prefer 
to defer the deduction until] such time as the 
business is running successfully by making the 
transfer subject to a condition. One condition 
might be that the new partner remain with the 
firm for a period of time, such as three years, 
before the transfer would be effective. 

144@The Regulations, Section 1.752-l1(e), at one 
point speak in terms of sharing liabilities in the 
same ratio as losses are shared, and at another 
point speak in terms of sharing liabilities in the 
same ratio as profits are shar Undoubtedly 
either is accurate inasmuch as both are normally 
identical, except for the ultimate limit on shar- 
ing of losses in a limited partnership. 

15 Regulations, Section 1.752-1(e). 

18 Another solution would be to require sharing 
of liabilities between the general partners and 
only the limited partner who contributes prop- 
erty. This would have an immediate tax advan- 
tage for the limited partner who contributes 
property subject to a liability far in excess of 
basis. Such a result would, however, also unduly 
favor the limited partner compared with a gen- 
eral partner contributing identical property. 

17 Willis, op. cit., Section 15.05. 

18 Crane v. Commissioner, 331 U. S. 1 (1947). 
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the contributed property for more than 
six months prior to its transfer to the 
partnership. On the other hand, if the 
property had been held for less than six 
months prior to its contribution to the 
partnership, B’s gain would be a short- 
term capital gain.® 


Means of avoiding 752 gain 

Possible gain in connection with con- 
tributed property can, of course, be 
avoided by leasing property or merely 
contributing its use rather than trans- 
ferring ownership to the partnership. In 
addition, gain can be avoided by reduc- 
ing the liability prior to contributing the 
property to the partnership. 

Where the 
subject to a mortgage or other liability, 


contributed property is 
all gain, i.e., on account of the contri- 
bution of eventual reduc- 
tion of the liability to which the prop- 
erty is subject, can be avoided by re- 


property or 


ducing the liability to an amount not 
greater than the basis of the property 


of the contributing partner. In this way, 
the Section 752 distribution will never 
exceed the contributing partner’s basis 
of his partnership interest. 

Gain at the time of the contribution, 
however, can be avoided by a smaller 
reduction of the liability. To accomplish 
this end the liability should be decreased 
to an amount equal to the partner’s basis 
of the property to be contributed, 
divided by the percentage interest in the 
partnership of all the other partners. 
In the case where the mortgage on B’s 
machinery was $35,000, B would pay the 
mortgage down to $30,000, i.e., $15,000 
divided by one-half. If there were three 
equal partners instead of two, B would 
pay the mortgage down to $22,500 and 
eliminate any gain on the contribution 
of property to the partnership. 

In either case, the basis of his part- 
nership interest would be zero following 
the transfer of the mortgaged property 
to the partnership. 

Returning to the original example, 
assume that the first year of operation of 
the business shows neither profit nor 
loss. During the year, $2,000 of the $20,- 
000 mortgage liability has been repaid. 
At the end of the first year, then, under 
Section 752 the reduction in mortgage 
liability results in a corresponding re- 
duction in the basis of each partner's 
interest in the partnership. 

A’s basis is reduced from $50,000 to 


[Robert L. Weiss is an attorney in Port- 
land, Oregon.} 
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$49,000 and B’s basis drops from $5,000 
to $4,000. : 

A and B now decide that additional 
talent is required in order to run the 
business successfully and seek to bring 
in a third equal partner, C. A and B 
offer to sell C a one-third interest in the 
firm for $25,000 which is slightly less 
than one-third of the value of the firm’s 
assets.7 C, however, will pay only $10,000 
for the one-third interest because of the 
firm’s poor previous record and the risk 
involved. A and B each finally agree; C 
receives one-third of each one’s partner- 
ship interest, worth over $13,000, and 
pays each $5,000. This loss transaction 
has a surprising result, taxwise, for B. 

The basis of the interest which B has 
sold to C is one-third of his total basis 
of $4,000 or $1,333. In exchange, B has 
received cash of $5,000. Under Section 
752(d), one-third of his share of partner- 
ship liabilities has been transferred to C 
and must be taken into account, as in 
the case of any sale of property.8 This 
amounts to $3,000, making the total 
amount received on the sale $8,000. De- 
ducting the basis of the interest sold 
yields a gain to B of $6,667, which is 
only slightly less than what he perceives 
to be the amount of his economic loss. 

A, on the other hand, has a basis for 
the transferred interest of $16,333. He 
also is deemed to have received $8,000 
and, therefore, has a tax loss of $8,333, 
which 


is also the full amount of his 


economic loss. 


Admission of a new partner 

Instead of selling an interest in a part- 
nership, the existing partners may mere- 
ly admit a new partner and transfer an 
interest in the partnership to him either 
for past services, or future services which 
he will render. Depending on whether 
the transfer of the interest in the part- 
nership (i.e., in its capital, as distin- 
guished from a mere right to share in 
profits and losses) is conditioned upon 
rendering of future services, or is other- 
wise restricted, the new partner will 
realize ordinary income when the trans- 
fer no longer is subject to any condition 
or restriction.® 

From the standpoint of the old part- 
ners, the partnership will have a de- 
duction in computing its taxable income 
in the year the transfer is completed, 
just as in the case of any other compen- 
sation paid for services.1° 

As for the old partners individually, 
the only effect seems to be governed by 
Section 752.11 The old partners construc- 


tively receive a cash distribution equal 
to the share of partnership liabilities at- 
tributed to the new partner. 

To illustrate: In the example last dis- 
cussed, assume that, instead of selling C 
a one-third interest in the partnership, 
A and B merely transfer the one-third 
interest to C. The interest so transferred 
is not subject to any limitation or restric- 
tion. One-third of the mortgage liability 
of $18,000, or $6,000 is attributed to 
C. Under Section 752, $3,000 is therefore 
deemed to have been distributed to A 
and B respectively. A’s basis is reduced 
from $49,000 to $46,000 and B’s basis is 
further lowered to a mere $1,000. 

As contrasted with the case of the sale 
of the partnership interest to C, A has 
no capital loss and B has no taxable 
gain. This is not a universal result how- 
ever. If, during the year of operation 
prior to C’s becoming a partner, other 
partnership liabilities in excess of $6,000 
had been incurred, B would have a tax- 
able gain on the transaction despite an 
even greater economic loss than in the 
case of the sale of the partnership in- 
terest. 

It is suggested that, from B’s stand- 
point, a better way to handle the trans- 
fer would be not to take the $5,000 cash, 
but instead to transfer to C $5,000 less 
than one-third of his capital account. By 
following this course of action, B will 
eliminate any gain to himself at the 
time C first becomes a partner and still 
preserve for himself the economic bene- 
fit of C’s offer, provided that C can make 
the business pay. B’s basis will be de- 
creased to $1,000 as soon as C first be- 
comes a partner because liabilities are 
deemed to be shared in the same ratio as 
profits and losses, regardless of a_part- 
ner’s interest in capital.1? 

If this gamble on C’s abilities proves to 
be successful, 
gain when the mortgage, or other liabili- 
ties are reduced and when the transfer to 


there also should be no 


C becomes absolute. This is because a 
successful profit picture will mean that 
the firm 
than distribute, profits for use in reduc- 


will no doubt retain, rather 
ing liabilities and operating its business, 
and the effect of retaining profits is to 
increase the basis of the partners.!3 


Limited partnerships 

In the case of limited partnerships, 
the Regulations provide that increases 
partnership liabilities 
affect the basis of the individual part- 
nership interests differently depending 
whether of the 


or decreases of 


individual 


upon 


any 
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partners has assumed personal liability 
with respect to the particular partner- 


ship liability involved. 

If none of the partners has any per- 
sonal liability, the distinction between 
general and limited partners is disre- 
garded. The result is the same as in the 
case of a general partnership; that is, 
the partners share in the liabilities in 
the same ratio that they share profits and 
losses.14 

Che Regulations provide that, where 
partners have personal liability, a limited 
partner’s share of liabilities shall not 
exceed the amount of any unpaid con- 
tribution which he is obligated to make 
pursuant to the partnership agreement.15 
\lthough the Regulations do not elabo- 
rate on this point, the language pre- 
sumably is meant to apply only to the 
case where general partners are liable, 
but no limited partner is personally 
liable. In those instances where a limited 
partner has personal liability, as in the 
case of transfer to the partnership of 
property subject to a liability with re- 
spect to which the limited partner is 
personally obligated, this limitation on 
sharing of liabilities should not operate. 

Otherwise, a sharp discrimination 
would be created in favor of the limited 
partner who contributes heavily en- 
cumbered property to a partnership, as 
contrasted with a general partner con- 
tributing identical property. Uniformity 
of result would seem to require that both 
general partners and all limited partners 
share in liabilities under Section 752 in 
accordance with the partnership ratios 
for sharing profits and losses whenever a 
limited partner has personal liability 
with respect to property which he con- 
tributes to the partnership.16 In such 
situations, the distinction which the 
Regulations make between general and 
limited partners, because of personal 
liability of the general partner, is mean- 
ingless. Accordingly, no distinction 
should be made with respect to sharing 
of liabilities. 

\lthough there may be other theoreti- 
cal reasons for objecting to the position 
taken in the Regulations with respect to 
sharing in liabilities,17 in most instances 
the same tax result ensues regardless of 
whether the method outlined in the 
Regulations or some other method is em- 


ployed. 


Conclusion 


ol 


Because Section 752 seems to be a 
combination of the attempt to limit tax 
avoidance in special cases and a reflec- 


tion of the general, personal liability of 
partners for partnership obligations, di- 
rect or otherwise,18 its employment of 
fictitious contributions and distributions 
can produce strange results as new situa- 





Land contributed to partnership takes 
basis of contributing partner [Acquies- 
cence|. Taxpayer was a 50% member 
of a partnership in the business of de- 
veloping unimproved real estate. He 
contributed land to the partnership 
having a cost basis to him of $9,800, 
and which was carried on the partner- 
ship books at $28,000. When the land 
was sold, the partnership reported dis- 
tributable income using a cost basis 
figure of $28,000. The Commissioner 
treated the increment of $18,200 as tax- 
payer’s income on its transfer to the 
partnership. The Tax Court held tax- 
payer’s true distributable income from 
the partnership was one-half of the 
profits from the sale of the transferred 
land computed on the basis of the cost 
of the tract at $9,800, and not $28,000. 
Taxpayer realized no income on con- 
tributing property to the partnership. 
[Under the 1954 Code it is possible for 
the partnership to provide for the taxa- 
tion of the entire appreciation which 
occurred prior to contribution, but was 
realized after, to the contributing part- 
ner.—Ed.| Culley, 29 TC No. 113, acq. 
IRB 1958-33. 


Partnership found not to be in existence 
after partner’s death. On the facts, the 
Tax Court concluded that a partnership 
in which taxpayer and another were co- 
partners was dissolved by the death of 
the other partner. His payment to the 
partner’s administratrix was in payment 
for the partner’s interests as of the date 
of death. Taxpayer’s contention that 
half of the income of the business for 
some time after his partner’s death was 
attributable to the estate of the deceased 
partner was over-ruled; he is taxable on 
the entire income. This court affirms. 
Basle, CA-3, 7/14/58. 


No capital gain on sale of right to 
partnership income (Old Law). A part- 
nership engaged in construction reported 
its income on the completed contracts 
method. At a time when the current 
construction contracts were about 75% 
taxpayer-partner 
partnership interest for $75,000 plus his 


completed, sold his 


New partnership decisions this month 
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tions develop. The need for consistency 
is almost certain to produce conclusions 
which at best will be derived from high- 
ly imaginative interpretations of the 
statutory language. w 


capital account. The Commissioner con- 
tended that this $75,000 represented an 
advance realization of ordinary income 
of the partnership, taxable as ordinary 
income under the 1939 Code, although 
received on the sale of a partnership in- 
terest. [The 1954 Code “collapsible-part- 
nership” provisions would reach this re- 
sult.—Ed.] The court agrees with the 
Commissioner, considering the sale of 
the partnership interest a mere assign- 
ment of income. Berry, DC Tenn., 7/ 
21/58. 


Funds misappropriated by one partner 
not taxable to co-partners. Taxpayer was 
engaged with others in an illegal betting 
partnership. One of the partners falsified 
the betting records and appropriated 
funds. Since the co-partners never re- 
ceived any of the funds so appropriated, 
and under state law were without any 
legal recourse to recover them, they can- 
not be taxed on them. Woods, TCM 
1958-134. 


Ordinary income on “sale” of partner- 
ship interest; was really relinquishment 
of contract. A partnership had a 10-year 
contract with an insurance company. It 
sold policies in the company name, paid 
expenses and deposited reserves with 
the company. While the contract was 
still in force, the partners, with the 
consent of the insurance company, sold 
their partnership interests to another 
insurance company. The IRS agrees 
that under the 1954 Code the partner- 
ship interests are capital assets and 
proceeds of their sale will be taxed as 
capital gain. However, it continues, the 
right of management of the insurance 
company rests in its Board of Directors 
and cannot be assigned. Any purported 
assignment or sale must in reality in- 
volve a relinquishment by the partner- 
ship of its contract of management and 
the establishment of a new relationship 
between the insurance company and the 
purchasers from the partnership. Re- 
linquishment of rights is not a sale or 
exchange and amounts received for that 
relinquishment are income. 
Rev. Rul. 58-394. 


ordinary 
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Gifts to charity can increase income, 


even in lowest brackets; how it works 


by DWIGHT ROGERS 


Tax savings by judicious giving are by no means limited to taxpayers in the 90% 


brackets. In this article, Mr. Rogers, who is a member of the New York Bar and 


associated with Scudder, Stevens & 


Clark, investment counsel, shows how taxpayers 


in the lowest (20%) brackets can increase income by making gifts. He discusses the 


increasingly popular plans for gifts with retained life income; he assumes the tax- 


payer has previously used the standard deduction and that he has no other deduc- 


tions to itemize when he gives it up. The tax savings shown are, therefore, the 


smallest that any ordinary taxpayer could achieve through the use of the method 


described; in actual practice, the figures can only be bettered. This article is based 


on a talk delivered by Mr. Rogers to the Stradley Tax Group in Philadelphia. 


PPVAXPAYERS IN HIGH BRACKETS Can OC- 
_ pater make money and actually 
improve their balance sheets by giving 
rather than 
selling it.1 Others can sometimes retain 


away low-basis property, 
family control of vast fortunes by judi- 
cious use of charitable foundations. Both 
possibilities have been widely discussed. 
But, since few of us have Rockefellers, 
Mellons clients, 
these techniques, aside from entertaining 


Fords or among our 
the reader with expansive arithmetic, 
have a somewhat limited practical appli- 
cation. 

On the other hand, little has been said 
or written about the way a less spectacu- 
lar but far more usual taxpayer, even 
one in the lowest bracket, can improve 
his income by making a gift of principal 
to charity while retaining a life estate 
in his gift. This low-bracket taxpayer 
does not come out with a better balance 
sheet, but the improvement in his in- 
come can be important to him. 

The client we are talking about may 
be married or single, man or woman. 
His means are limited; his tax bracket 
is low; he has few family responsibilities. 
(Certainly, if he is struggling to build 
an estate for his grandchildren, he is 
not a candidate for our attention here.) 


1 Richard F. Palmer, Taxes, January 1958. 


He has favorite charities—indeed, if he 
ever really sorts out his ideas, his am- 
bition would be to leave most of his 
property to his college, school, church, 
or some project for medical research. 
You will frequently find that he feels 
unhappy because he hasn’t been giving 
as much to charity as he would like. In 
fact, he may think he ought to give more, 
and it will come as a welcome revelation 
to realize that, not only can he make 
substantial additional gifts to charity, 
but he can increase his own spendable 
income in the process! You can help him 
stretch his means and increase his ability 
to do the things he wants to do. 

Of course, if he is already using up his 
full 30% 
not help him to save income taxes. But 


charitable deduction, you can- 


if you show him how to use the method 
we are discussing, he may well find it 
useful. 

The gifts we are talking about are not 
exactly Indian gifts, but they are cer- 
tainly gifts with a string on them. You 
might call it a rope! They are made to a 
institution which in turn 
agrees to pay to the donor as long as he 
lives the entire income from the gift. 
They are not annuities; they are not 
strictly trusts; they are grants or gifts 
with reserved life estates. Just as he 
might deed Blackacre to dear old Siwash, 


charitable 


reserving to himself a life estate, so your 
client can give his favorite charity 50 
shares of General Motors, reserving to 
himself the life income from the stock. 
Moreover, the computed value of the 
fee or remainder interest qualifies as a 
charitable gift for income tax purposes 
and, within the usual 20% or 30% 
limits, is eligible as a deduction on his 
Federal tax return. 

So, if he has not been using up his 
full 30% charitable deduction, under 
present rules your client can make gifts 
of property from his capital year by 
year, reserve the life income from each 
one of them, take his deduction—and 
thus improve his spendable after-tax in- 
come each year. To do this he gives up 
only the right to dispose otherwise of 
the small fractions of his capital he has 
used for the gifts. 

How much capital does this require 
per year? It is easy to find out by using 
the tables in the Gift Tax Regulations. 
For example, if the taxpayer is 70 years 
old, the last column in the table shows 
that the remainder interest, i.e., the 
value of his gift to charity, is about 
73% (.72630) of the value of the prop- 
erty in which he retains a full life estate. 
Thus, if the 50 shares of General Motors 
he gives away are worth $2,000 and he 
keeps the income for life, the value of 
the remainder determined from the 
table, is $2,000 x .72630 or $1,452.60. 
To the extent this sum added to his 
other charitable gifts does not exceed 
20%, (or in a proper case 30%) of his 
adjusted gross income, he can deduct it 
on his tax return for the year in which 
he makes the gift. 

So much for the basic theory. You see 
how he improves his income, but not 
his balance sheet. You might say he has 
improved his income at the expense of 
his balance sheet! But remember, this 
particular client is not primarily in- 
terested in building his after-death estate. 
He may have retired; he has neither 
children nor grandchildren to whom he 
wants to leave as much as he can, so we 
need not be too concerned by the small 
inroads on his capital, as long as we 
know he makes an immediate tax sav- 
ing and has not sacrificed present or 
future income. This way his gifts to 
charity, which would otherwise serve 
merely as estate tax deductions under 
his will, are doing double duty. First, 
right now they give him modest in- 
come-tax deductions, year by year; then 
later they give his estate an estate-tax 
deduction for the accumulation of gifts. 
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gifts. 
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Che actual mechanics of making and 
receiving gifts of this kind is usually a 
little more complicated than the simple 
transfer of the fee in the General Motors 
stock. 


Participating in entire endowment 

In practice your client would probably 
not retain the income from specific 
shares of donated stock, but would enter 
into an agreement with the charity to 
pay him a pro rata share of the earnings 
on all its investments. A timely valua- 
tion of its investments permits the in- 
stitution to agree with each new donor 
on the correct fraction of the fund to 
represent his contribution. For example, 
if your client’s $2,000 went to an institu- 
tion with an endowment fund valued 
immediately after receipt of his gift at 
$12,000,000 he would receive 2/12,000 of 
its annual income. Later adjustments 
would be made to accommodate new 
participants, or other gifts, but he would 
continue to receive an appropriate por- 
tion of the income for life. Recent rul- 
ings make clear that, when such a gift 
is made to church- 
school-hospital group of charities, it will 
qualify for the full 30% income tax de- 


duction. 


one of the select 


Let me illustrate by an example (see 
Example I). A single man or woman—no 
dependents, aged 70, adjusted gross in- 
come $6,000 reduced by two exemptions 
to $4,800, after dividend and retirement 
income credit and using standard deduc- 
tions—would have a tax of $484. Now 
let’s suppose he makes a gift designed to 
permit an $1,800 charitable deduction, 
ie., the full 30% of his $6,000 ad- 
justed gross income. At age 70 this would 
require a gross gift of about $2,500 which 
he turns over to his charity, retaining 
the right to the income for the rest of 
his life. He will no longer use the stand- 
if he has no 
other itemized deductions to replace it, 
he will save over $200 a year. 


ard deduction, but even 


Some variations 

If you happen to be dealing with a 
year in which the taxpayer realizes capi- 
tal gains, you can sometimes effect im- 
pressive tax reductions. This might be 
the first year of his retirement, in which 
he takes down his participation in a 
qualified profit-sharing fund or sells a 
low-basis residence, or otherwise realizes 
an unusually large capital gain. The 
arithmetic of the same taxpayer, but 
with $10,000 gross realized capital gain, 
is set out in Example II. 


Suppose your client has a wife or a 
dependent child. A simple variation of 
the basic plan permits them to come in 
as beneficiaries. The donor keeps a life 
estate for himself; then he provides a 
secondary, contingent life estate for his 
wife or daughter. If the wife survives, 
the income goes to her and only on her 
death does the charity gain the right to 
the income as well as to the corpus of 
the gift. 

In the examples just used, let’s add a 
spouse, also aged 70. Family income stays 
$6,000; after four exemptions $3,600. 
With credit and 
standard deductions the tax comes to 
about $240. The gift to charity to pro- 
duce the remainder of $1,800 for the 
maximum charitable deduction of 30% 
has to be somewhat larger than before 
because of the second life estate in the 
The _ two-life table for both 
spouses at age 70 shows a value of 64% 
for the remainder; about $2,800 must 


retirement income 


income. 
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therefore be given to the charity. The 
income tax drops to $48, a handsome 
80% saving of the tax they would other- 
wise pay! 

In this case there is an additional gift 
of another kind—a gift to the wife or 
child. The of the 
donor spouse is worth as before 28%. 


Personal tax problems + 


reserved life estate 


The remainder after both lives is worth 
64%, making the secondary life estate 
worth roughly the difference between 
100%, and the sum of these other two 
interests, or about 8% of the value of 
the gift. In our example, this amounts 
to about $220. As the gift to the spouse 
is a terminable interest, it does not 
qualify for the gift tax marital deduc- 
tion. It is also a future interest, hence 
no exclusion, but the $30,000 lifetime 
gift tax will comfortably 
cover such gifts for many years. 

All the gifts will presumably be in the 
client’s estate for estate tax purposes, 
but the estate will be able to claim an 


exemption 





Taxpayer age 70 
Adjusted Gross Income 
Standard Deduction (subtract) 


Exemptions (subtract) 


Tax Due 

Dividend Credit 

Retirement Income credit (add) 
Total Credit 

Net Tax Payable 

Adjusted Gross Income 


Contribution 30% (subtract) 


Exemptions (subtract) . 


Tax Due 
Dividend Credit ......... 
Retirement Income (add) . 


Total Credit 


Net Tax Payable 





EXAMPLE I: Income-tax Saving, No Capital Gain 


Single Married 

$6,000 $6,000 

600 600 

$5,400 $5,400 

1,200 2,400 

$4,200 $3,000 

$ 892 $ 600 

168 120 

240 240 

$ 408 $ 360 

$ 484 $ 240 

$6,000 $6,000 

1,800 1,800 

$4,200 $4,200 

1,200 2,400 

$3,000 $1,800 

$ 620 $ 360 

be ee $ 120 + 72 
0 ea 240 240 
Wa A $ 360 $ 312 
ry Set tay . § 260 $ 48 
a Re atin as $ 224 $ 192 


Die TA eras tes anes 
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Dividends after exclusion 
Capital Gains after reduction (add) 


Adjusted Gross Income 
Standard Deduction (subtract) 


Exemptions (subtract) 


Tax Due 
Dividend Credit 
Retirement Income Credit (add) 


Net Tax Payable 


Dividends after exclusion 
Capital Gains after reduction (add) 


Adjusted Gross 
Contribution (subtract) 


Exemptions 


Tax Due 
Dividend Credit 
Retirement Income Credit (add) 


Net Tax Payable 
Tax Savings 
Tax payable on income and gain 
Tax payable on income only 
lax payable on Gain 


%, paid on $10,000 gain 





EXAMPLE II: Tax-Saving With Capital Gains 


Single Married 
$ 6,000 $ 6,000 
5,000 5,000 


$11,000 $11,000 








1,000 1,000 
$10,000 $10,000 
1,200 2,400 

$ 8,800 $ 7,600 
$ 2,232 $ 1,592 
$ 240 $ 240 
240 240 

$ 480 $ 480 
$ 1,752 5 I Yb 
$ 6,000 $ 6,000 
5,000 5,000 
$11,000 $11,000 
3,300 5,300 
$ 7,700 $ 7,700 
1,200 2,400 

$ 6,500 S$ 5,300 
$ 1,510 S$ 1,086 
$ 240 S: 2ay 
240 240 

$ 480 $ 452 
$ 1,030 $ 634 
7. eae $ 478 
$ 1,030 S$ 634 
260 48 
770 586 
1.12% 5.86% 








offsetting charitable deduction. Thus, 
when only the donor’s life is involved, 
they just wash through the estate for tax 
purposes. Where the owner of the second 
life estate survives, the deduction will 
be only partial. If, in the example given, 
his spouse, by then aged 80, is still liv- 
ing at his death, the computed value of 
her life estate will be included as a tax- 
able item for estate tax purposes in the 
donor’s estate. As it is a terminable in- 
terest, the estate tax marital deduction 
is no more available than was the gift 
tax marital deduction when the gift was 
first made. The $60,000 estate tax exemp- 
tion for a survivor aged 70 will absorb 


the life estate from a fund of over $200,- 
000; so the tax is not likely to be a 
severe problem. 

A growing list of colleges, the Pres- 
byterian Foundation, the American 
Bible Society and others have this or 
similar arrangements. If the donor is 
content to make his gift with the under- 
standing that he will participate pro 
rata in the income of the charity’s own 
investment portfolio, he appears to be 
entitled to apply the remainder value 
against the additional 10% of Section 
170(b)(1)(A), when the donee is one of 
the so-called 30% charities, i.e., churches, 
schools, colleges and hospitals. Since our 


taxpayer is only in a 20% top bracket, 
he can save at most only about 20% of 
$1,800 or $360. If he has no other item- 
ized deductions to replace the standard 
deduction, he may save as little as $225. 
But when you phrase those savings in 
terms of an extra $20 or $30 a month, 
you realize they can make an important 
difference in living comfort for your 
client. Perhaps, when you tell him about 
it, he will feel that he cannot afford not 
to make gifts! 


Gift invested in tax exempts 

A variation of this plan presents a 
new twist to a standard pattern of a 
charitable trust. Here we get a little 
away from your low-bracket client,. but 
I hope you have some prosperous ones, 
too. The gift is much as we have out- 
lined, but the understanding is that the 
institution will act as a trustee, sell the 
property it receives, invest the proceeds 
in tax-free bonds and distribute to the 
donor income which is presumably tax- 
exempt. This plan carries further tax- 
saving implications when property with 
a low basis is used for the gift. It is only 
a step away from getting up what may 
amount to a tax-exempt investment 
trust and giving the donor his pro 
rata share in a fund of tax-free securi- 
ties. The Treasury usually views the 
needs of charitable institutions with a 
liberal eye and its acquiescence in such 
a plan is probable and doubtless proper. 

We can guess that the lure of tax-free 
income will draw into this plan a good 
many whose interests might be better 
served by the basic plan first described. 
This is unavoidable, but if the typical 
institutional endowment fund yields 4% 
to 4.5%, the taxpayer whose bracket hits 
a 20% top would have to get 3.20% 
or 3.60% (respectively) in tax-exempt 
yields if he is to break even. High yields 
on municipal bonds can usually be se- 
cured only with some sacrifice of quality, 
and it is fair to guess that college and 
other charitable investors have had little 
experience in the municipal bond mar- 
ket. 

To the extent the donor settles for 
bond interest as his only reward, he has 
given up such inflation protection as is 
offered by typical balanced institutional 
investment portfolios. However, the por- 
tions of his capital committed to the 
operation we are discussing are small 
enough so this is probably not a matter 


of great moment to him. 
Over the years many people I know 
have derived great satisfaction and oc- 
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casionally big tax benefits from plans of 
the sort we have been discussing. I com- 
mend them to your attention as practical 
tools in property’ management that 





Can deduct interest on notes to insur- 
ance company for purchase of single 
premium policy (Old Law). In Decem- 
ber 1952 taxpayer purchased seven single- 
payment annuity contracts. Each pre- 
mium was $100,000. Taxpayer paid $100 
cash on each contract and executed notes 
for the balance. He claimed a deduction 
for the interest paid in 1952. By letter 
ruling in August 1952, the Commissioner 
had stated that such interest payments 
would be deductible. However, Rev. 
Rul. 54-94 of March, 1954, held such 
interest not deductible. The district 
court allowed the interest deduction. 
Chis court afirms. There was a bona fide 
debt under Texas law. One dissent: since 
no money was, in reality, advanced to 
taxpayer, there was no debt and the pay- 
ments were not really interest. [1954 
Code Sec. 204 does not allow interest on 
debt incurred to purchase single-pre- 
mium life insurance or annuity.—Ed.] 
Bond, CA-5, 7 18/58. 


Support payments not alimony. Tax- 
payer claimed alimony deductions for 
periodic payments to his wife pursuant 
to a 1950 court order. The Tax Court, 
pointing out that the support order 
expressly denied a divorce and contained 
no provisions for legal separation, denied 
the deduction. The order was merely 
for support. Though the 1954 Code 
added a provision allowing deduction 
for payments under a written separa- 
tion agreement, taxpayer did not qualify 
aS no written separation agreement had 
been entered into by the parties after 
enactment of the 1954 Code. Walston, 
ICM 1958-138. 


Student nurses’ rooms and board are 
scholarships, not support for dependency. 
Che value of room and board furnished 
full time student nurses at accredited 
schools is not compensation, but amounts 
received as scholarships, and is to be 
disregarded in determining for de- 
pendency purposes whether the nurses 
receive more than half of their support 
from their parents. Rev. Rul. 58-338. 


Father paying son’s alimony can’t claim 
dependency exemptions for grand- 


_ New decisions affecting individuals 


sometimes can be even more important 
to the taxpayer with a modest income 
than to the man in impressively high 


brackets. * 





children. Taxpayer made alimony pay- 
ments in behalf of his son (who was ill) 
for the support of his daughter-in-law 
and grandchildren. The court holds that 
they are payments of the son’s obliga- 
tions, and not direct support payments. 
Accordingly the father is held not en- 
titled to claim the daughter-in-law and 
grandchildren as dependents. Brewer, 30 
TC No. 102. 


Father received social security benefits; 
son doesn’t meet support test. Taxpayer, 
who appeared pro se at the trial, ad- 
mitted that his father received $813.60 
in social security benefits, and failed to 
prove that his contributions exceeded 
the father’s contributions to his own sup- 
port. The dependency exemption is 
denied. Jankowski, TCM 1958-130. 


Cost of “child-care” included in support 
contributions. In determining whether a 
husband or wife contributed more than 
one-half of the support of their son, 
amounts paid by the wife for child care 
are held properly included as support. 
Lustig, 30 TC No. 94. 


Father fails to meet support test for 
children. A father who contributed over 
$800 for the support of his two minor 
children living with his ex-wife and her 
husband failed to prove that he fur- 
nished more than half of the children’s 
support, and is held not entitled to a de- 
pendency credit for either child. Rod- 
man, TCM 1958-145. 


Citizen of Samoa can’t qualify as de- 
pendent. A citizen and resident of 
American Samoa, a U. S. possession, has 
the status of a national but not a Citi- 


T 


zen of the U. S., and therefore cannot 
qualify as a dependent for tax purposes. 
The Code specifically defines “depend- 
ent” as a U. S. citizen or a resident of 
Canada, Mexico, the Canal Zone, or 


Panama. Rev. Rul. 58-381. 


Divorced mother qualifies as head of 
household. A divorced mother who con- 
tributed as least $1,200 toward the sup- 
port of her minor child is held entitled 
to the dependency exemption for having 
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contributed over half of the child’s sup- 
port. An affirmative allegation by the 
Commissioner in his amended answer 
that she did not qualify as the head of 
a household is denied for failure of 
proof. Atchison, TCM 1958-140. 


Paraplegic’s expenses for operating spe- 
cially equipped car deductible as medi- 
cal costs. A disabled war veteran who, 
because of a spinal cord injury, was un- 
able to walk unaided, is permitted to 
deduct as a medical expense the cost of 
operating a specially equipped auto- 
mobile with hand controls in driv- 
ing to and from work. The veteran’s 
doctor had recommended employment as 
part of the therapy for his physical con- 
dition, and also recommended the use of 
a car for improving his physical health. 
Weinzimer, TCM 1958-137. 


Domestic help for ill wife not medical 
expense. Expenses for a domestic to care 
for taxpayer’s home and children so that 
his ill wife could have complete rest is 
a non-deductible personal expense. How- 
ever, that portion of the cost attributable 
to services rendered the wife of a type 
which would be rendered by a nurse 
does qualify as a medical expense. Rev. 
Rul. 58-339. 


Pilot can deduct cost of required an- 
nual physical exam. The cost to an air- 
line employee of a routine physical 
examination to establish his physical fit- 
ness to retain his job is deductible as a 
business expense. Any additional ex- 
penses to secure medical care or physical 
correction can be claimed only as a 
medical expense. Rev. Rul. 58-382. 


Estimated penalty not applicable if 
prior year had loss carryover and no 
income. An addition for underpayment 
of estimated tax will not be asserted 
against an individual where his return 
for the prior year reflects no taxable in- 
come after applying a net operating loss 
carryover. The taxpayer here comes 
under the provisions waiving penalty if 
the estimate is based on prior year’s in- 
come. The prior year’s income was zero. 
Rev. Rul. 58-369. 


Double penalty for failure to file esti- 
mate (1939 Code). Under the 1939 Code 
there were separate penalties for failure 
to file an estimate and for substantial 


underestimate of tax. [There is a single 
penalty under the 1954 Code.—Ed.] If 
no estimate at all was filed, the Com- 
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missioner has been treating the case, for 
the purpose of computing the substan- 
tial underestimation penalty, as if a zero 
estimate had been filed and imposing 
both penalties. In this he has been up- 
held by the Tax Court and some district 
courts. The Sixth Circuit and most dis- 
trict courts held that only the penalty 
for failure to file was applicable. Now 
the Third and Fifth Circuits take the 
contrary position, upholding the im- 
position of the double penalty. Abboit, 
CA-3, 7/31/58; Patchen, CA-5, 7/23/58. 


EXPENSES 


Itemized deductions determined under 
Cohan rule. For lack of substantiation, 
the Commissioner disallowed taxpayer’s 
claimed deductions for contributions, in- 
terest, taxes, casualty loss, medical and 
dental expenses and miscellaneous ex- 
penses. As no documentary evidence was 
presented, the court determines the 
allowable deductions under the Cohan 


rule. Hughes, TCM 1958-133. 


Settlement of judgment claim is a per- 
sonal expense. The estate of taxpayer's 
former employer sued him to collect on 
his personal note held by the estate. ‘The 
court holds that he cannot deduct the 
legal fees and court costs paid. There 
was “not a shred of evidence’’ to support 
his view that he was not liable on the 
judgment, or 
jeopardy if he didn’t settle the claim. 
Kennedy, TCM 1958-139. 


that his job was in 


No deduction for legal fees in unsuccess- 
ful defense of tax evasion charge. Tax- 
payer, a doctor, was convicted of income 
tax evasion. He now seeks to deduct the 
legal fees incurred in his defense as a 
business expense on the ground that con- 
viction could have resulted in revoca- 
license. The court 
denies the deduction. 


tion of his medical 
The offense for 
which he was tried was not proximately 
related to his business. The expenses are 
thus directly referable to his personal 
Port, 


misconduct and not deductible. 


Ct. Clms., 7/16/58. 


Legal fees paid in defense of criminal 
charges not a business expense. Payment 
by taxpayer of legal fees and expenses 
to an attorney were, the court finds, 
primarily for his efforts to prevent crim- 
inal prosecution of taxpayer for income 
tax fraud, for which taxpayer was later 
indicted and plead guilty. These fees, 
it is well settled, are not an ordinary 
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and necessary business expense, nor one 
for the preservation of income-producing 
property. The fact that the attorney may 
have rendered some services of a second- 
ary or incidental nature relating to the 
liability for income tax and civil penal- 
ties does not render any part of the fee 
deductible. Hopkins, 30 TC No. 108. 


$1-a-year lease to charity marks end of 
business use of property. A real estate 
corporation acquired certain property, 
the court finds, for business purposes. 
During 1951-1953 the corporation per- 
mitted religious and charitable groups to 
use the property rent-free with the 
thought that some group might be in- 
terested in buying it. In June 1953 it 
leased the to a non-profit 
foundation which the corporation’s sole 


property 


stockholder had founded, for a five-year 
period, at $1 a year. Stating that depre- 
ciation and maintenance are deductible 
as long as the property is held for 
business purposes, the court permits the 
depreciation and maintenance deduc- 
tions until the inception date of the five- 
year lease, at which time the property 
is held to have been “withdrawn from 
business purposes” and “devoted to the 
purposes of the foundation.” Lorraine 
Corp., TCM 1958-141. 


Christmas gifts to employees’ children 
are business expenses. The owner of an 
automotive supply business made $25 de- 
posits in savings accounts for each of the 
children of his employees at Christmas- 
time. The deposits are held to be ordin- 
ary and necessary business expenses. 
Hopkins, 30 TC No. 108. 


MEALS AND LODGING 


Meals on short layover trip not de- 
ductible by pilot. Taxpayer, an airline 
pilot, flew from Chicago to three eastern 
(Washington, New York, and 
Boston) and return. The trips involved 


cities 


a layover of some hours in the eastern 
terminals. His unreimbursed expenses 
for meals on the short layover trips are 
held not deductible as taxpayer was not 
“away from home” within the meaning 
of the statute. Taxpayer was in the 
same position as most employees, in that 
he is unable to have one meal a day at 
home. Jordan, TCM 1958-152. 


Airline employee may deduct meals and 
beverages away from home. A flight engi- 
neer with a home base in Los Angeles 
may deduct amounts expended for meals 


and beverages in distant cities while 
awaiting his return flights to the home 
base. [Apparently the Commissioner had 
argued that there was no proof of ex- 
penditure of the amounts claimed.—Ed.] 
De Rieux, TCM 1958-146. 


Pipefitters working away from home 
not allowed travel costs. Taxpayers were 
pipefitters who, because of business con- 
ditions, accepted jobs on a large con- 
struction project away from home. The 
jobs lasted from one to three years. The 
court disallows deductions for travel, 
meals and lodgings. Taxpayers pursued 
the jobs for personal reasons. The de- 
duction is available only if the job is 
temporary and of short duration. Ben- 
son, DC Ark., 7/9/58. 


WHAT IS INCOME 


Trader taxed on accounts kept in rela- 
tives’ names; denied credit for taxes 
paid by relatives. Although taxpayer 
maintained various commodity trading 
accounts in the names of three relatives, 
the Tax Court concluded that the rela- 
tives regarded themselves more as ulti- 
mate beneficiaries of a gift, rather than 
owners of the accounts. It held that tax- 
payer’s dominion and control over each 
account make its income taxable to her. 
This court affirms this holding. The Tax 
Court also held that taxpayer was not 
permitted a against the de- 
termined deficiency because of the taxes 


credit 


paid by the relatives on the same in- 
come; taxpayer and the relatives were 
not “related taxpayers” as defined in 
1939 Code Section 3801 (a)(3). As to 
this point, the court concludes the Tax 
Court was without jurisdiction so to 
hold. The application of Section 3801 is 
made only after a “determination” which 
has become final. The Tax Court's de- 
cision on the first point did not become 
final until review by this court. One 
dissent: payments by the relatives should 
have been considered in fact payments 
by taxpayer. Taylor, CA-2, 7/14/58. 


Indemnification for Nazi persecution 
non-taxable. Indemnification paid by 
Austria to former Austrian citizens, now 
citizens or residents of the U. S., as re- 
imbursement for deprivation of civil or 
personal rights suffered under the Nazi 
regime, does not constitute taxable in- 
come. These payments are similar to 
those made by Germany, which have 
been ruled damages, not income. Rev. 
Rul., 58-370. 
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Awards to “average” family taxable. 
[Taxpayer and his family attended a con- 
ference to select an average American 


family and participated in interviews 
about their family routines. The IRS 


New estate tax & 


Corpus invasion held likely; no deduc- 
tion for charitable remainder. Decedent 
left $25,000 in trust to provide $125 a 
month to an elderly friend (over 90). 
The trustee could invade corpus “for 
the best interest of the beneficiary dur- 
ing illness or emergency of any kind.” 
Income never equaled $125 a month, but 
invasion of only about $2,000 was made 
because the beneficiary died within two 
years. However, the court denied the es- 
tate a deduction for the remainder of 
the trust, which went to charity on the 
beneficiary’s death. The possibility of 
invasion was so great that it was impos- 
sible to determine at decedent’s death 
that any amount would go to charity. 
Thompson Estate, TCM 1958-101. 


Possibility of invasion remote; re- 
mainders to charity deductible. Decedent 
was one of four children of a wealthy 
manufacturer. They all lived very fru- 
gally, spending only a small fraction of 
their income. Decedent left her estate in 
trust, income to her surviving brother 
and sister, remainder to charity. How- 
ever, the trustees could invade principal 
to make reasonable and proper provision 
for the beneficiaries’ support. The court 
finds the possibility of invasion remote 
in view of the beneficiaries’ own fortunes 
and parsimonious ways. The remainders 
are deductible as charitable. Capewell 
Estate (Hartford Bank, Ex.), DC Conn., 
7/1/58. 


Bequest to “benevolent” institutions not 
too broad; charitable deduction allowed. 
Decedent left her residuary estate to 
“such charitable, benevolent, religious 
or educational institutions” as her 
trustees determined. Construing the will, 
a Connecticut court found that ““benevo- 
lent” had a broader meaning than 
“charitable.” The former could include, 
for example, organizations which princi- 
pally did acts of kindness or to bring 
cheer to their members. Although the 
trustees never exercised this broader 
power, its existence causes the bequest to 


fail to qualify for the charitable deduc- 
tion provisions for Federal estate tax 
purposes. This court reverses; “benevo- 


rules that the fair market value of awards 
received by the family is fully taxable. 
The Code taxes awards, and exempts 
only those for educational or scientific 
achievement. Rev. Rul. 58-354. 


sift tax decisions 


c 





lent” was so coupled with “charitable” 
as to require it to be interpreted as hav- 
ing the same meaning. Moreover, that 
the testator used the word in the same 
sense is shown by her invariable habit 
of making deductible contributions only. 
Cochran Estate, (Hight, Exr.), CA-2, 6/ 
18/58. 


Marital deduction unaffected by joint 
mortgage estate paid. Decedent and her 
husband had been joint owners of prop- 
erty and jointly liable on the mortgage 
on it. The estate paid the entire mort- 
gage and claimed a marital deduction for 
one-half the market value of the one- 
half interest that the surviving husband 
received. This court agrees. There is no 
double deduction here. The entire mort- 
gage was a debt of the estate properly 
deducted. The interest passing to the sur- 
viving spouse was free of debt and its 
full value was properly allowed as a 
marital deduction. Chatham Est. (Wa- 
chovia Bank—Ex.), Ct. Cls., 7/16/58. 


Marital deduction for proceeds of real 
estate sale paid in lieu of dower. Deced- 
ent died intestate. In order to pay claims 
against the estate and administration 
expenses, it was necessary to sell some 
Alabama real property in which his 
widow was entitled to a life estate as 
dower. Under Alabama law real prop- 
erty can be sold free of the widow’s 
dower only with her consent and the 
cash equivalent of dower must be paid 
to her out of the proceeds. The Alabama 
land was sold for $1,600,000 and one- 
third was paid to the widow for her 
dower interest. The district court held 
the widow’s right to receive a portion 
of the proceeds was not a terminable in- 
terest and qualified for the marital de- 
duction. This court affirms. Crosby, CA-5, 
6/30/58. 


Marital deduction allowed; survival till 
proof of death not required. The district 
court had found here that decedent’s 
widow was required to survive until 
proof of death was made to the insur- 
ance company. For that reason it found 
that the proceeds of the policy on de- 
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cedent’s life did not qualify for the 
marital deduction. This court reverses; 
it finds the language of the beneficiary 
clause ambiguous. It, therefore, looks to 
the intent of the testator and finds that 
it was to obtain a marital deduction. It, 
therefore, interprets the ambiguous lan- 
guage as giving the widow a vested in- 
terest, and that qualifies for the marital 
deduction. De Roy Estate (Eggleston- 
Ex.), CA-3, 6/30/58. 


Marital deduction allowed; state court 
gave widow the property. Decedent had 
left half the residue of his estate in trust 
for his widow. After the Commissioner 
assessed a deficiency on the ground that 
the interest did not qualify for the mari- 
tal deduction, the widow began a state 
court proceding and obtained an order 
that the trust property was hers and 
must be turned over to her. This court 
says that, in the absence of proof of 
collusion, this determination is binding 
and allows the marital deductions. The 
Government had argued that the trust 
interest was a terminable one. The court 
finds that certain gifts to his children 
and grandchildren were in contempla- 
tion of death. Decedent was ill when the 
gifts were made and the executor did 
not prove that they were merely part of 
a long-term policy of life-motivated gifts. 
The legal fees paid by the estate in 
connection with this litigation are de- 
ductible except that the fees for repre- 
sentation of various adults interested in 
the result are not, not being allowable 
under the state law as an administration 
expense of the estate. Gordon Estate, DC 
Mont., 6/30/58. 


Husband's estate included trust though 
wife’s had been taxed on it as reciprocal. 
Husband and wife had created identical 
trusts (income to the spouse, then to the 
survivor, remainder to children) of equal 
amounts at a time when case law would 
exclude them from both estates. How- 
ever, under the 1940 Hallock decision, 
the reserved secondary life estate re- 
quires the inclusion of the husband's 
trust in his estate. The husband’s estate 
seeks to avoid this result by arguing 
that, because this trust was included in 
the wife’s estate as reciprocal, it cannot 
be included here. The court says that 
the inclusion then was a mistake of law, 
but that the Government is not bound 
by it. It notes that the result here is not 
unfair since the trusts were approximate- 
ly equal and each estate was taxed on 
one. Guenzel Estate, CA-8, 7/22/58. 
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Previously taxed property not reduced 
by previous estate tax (Old Law). De- 
cedent had received property from the 
estate of her deceased husband and her 
estate claims a credit for previously 
taxed property. The court approves the 
amount claimed as within the maximum 
allowed in its circuit (the Fifth)—the 
interest unreduced by the estate tax on 
the first estate. [The 1954 Code substi- 
tutes a new credit for the old credit for 
previously taxed property.—Ed.] Man- 
ship, DC La., 6/23/58. 


Wife’s part interest in trust does not 
qualify for marital deduction (Old Law). 
Decedent bequeathed his estate in trust, 
one-half the income of which was pay- 
able to his wife, and the other half to 
his wife and/or children, in the trustees’ 
discretion. Decedent’s wife was author- 
ized to terminate the trust as to a one- 


half share, which was to be conveyed to 


her upon her request. The will con- 
tained provisions for the distribution of 
the then trust estate upon the wife’s 


deduction was held 


The 
the trust income 


death. No marital 


the wife 


to all of 


available to estate. was 
not entitled 
and had no power to appoint the entire 
The 


that a state court decree to the effect that 


corpus. Tax Court found further 
it had been the decedent’s intent to vest 
a fee simple title to a one-half interest 
in his wife had been collusively obtained 
and was consequently not binding. This 
1954 Code 
fractional interest in a trust may qualify 


court afhrms. [Under the 
for the marital deduction.—Ed.] Stall- 
worth Estate, CA-5, 8/1/58. 

termin- 


able; doesn’t qualify for marital deduc- 


California widow’s allowance 
tion. Prior to 1950 a widow’s support 
allowance payable under state law out 
of the estate was a deduction for estate 
tax. Since then, while no deduction as 
such is allowable, it may in some states 
qualify for the marital deduction. At 
issue here is the allowance permitted by 
the California Probate Code. The court 
examines California law and finds that 
the allowance terminates on the widow’s 
death or remarriage and is, therefore, a 
terminable interest not qualifying for 
the marital Cunha, 30 TC 
No. 80. 


deduction. 


Claims not barred by statute of limita- 
tions deductible from estate [Acquies- 
cence}. had 
from his wife and four children, giving 


Decedent borrowed sums 


promissory (demand) notes in return. 
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The statute of limitations had barred 
collection of some notes; they are not 
Tax Court held. The 
claims of two of the children, however, 


deductible, the 
were based upon valid, subsisting debts, 
and are deductible as claims against the 
estate. Wolf Estate, 29 TC 441, acq. 
IRB 1958-33. 


Motive of gift at 87 was a life purpose. 
Decedent had sold some real estate and 
she gave the proceeds to members of her 
family. The court finds that her motives 
life in that she 
wished to aid her children and grand- 


were concerned with 
children. She was 87 years old at the 
time and in apparent good health al- 
though it was discovered shortly there- 
after that she had cancer and she died 
within a year. The court holds that the 
gifts were not made in contemplation of 
death and were not includible in her 
estate. Holding Estate, 30 TC No. 104. 


GIFT TAX 


Charitable deduction aliowed though 
for “benevolent” groups. Decedent be- 
queathed the residue of her estate to 
“such charitable, benevolent, religious or 
educational institutions as my executors 

may determine.” A deficiency was 
assessed and paid on the Commissioner's 
that the the 
word “benevolent” prevented the trust 


contention inclusion of 
from being a charitable one and so dis- 
qualified it for the charitable deduction. 
Reversing the district court, this court 
holds for the taxpayer. The meaning of 
the word “benevolent” frequently de- 
pends upon the context in which it is 
used. Here, the intent of the decedent 
to benefit only tax-exempt institutions 
the pattern of 
her lifetime benefactions, all of which 
went to 
by the 


was spelled out by 


institutions, and 
that she left for 
the guidance of her executors. In addi- 
tion, the executors, following her ex- 


tax-exempt 
instructions 


pressed intent, distributed the residuary 
estate only to organizations which quali- 
fied for the deduction. Cochran Est. 
(Hight, Ex’r), CA-2, 6/18/58. 


Trustee’s power to allocate to income or 
corpus doesn’t make interest contingent. 
Taxpayer created a trust giving life in- 
comes to four beneficiaries, remainder 
to charity. The Commissioner denied the 
$3,000 exclusion for the gifts to the in- 
come beneficiaries on the ground that 
the power given to the trustee to allocate 


receipts between and income 


corpus 


made it impossible to know the amount 
of income, or that there would be any 
income at all. The court finds that the 
power was given merely to aid adminis- 
tration and, in the event that the trustee 
should abuse his discretion and thwart 
the obvious purpose of the donor—to 
provide for the income beneficiaries—the 
beneficiaries could obtain redress in the 
state courts. Aside from this point, the 
parties had agreed that the interests 
could be valued and were worth 
$3,000. Brown, 30 TC No. 83. 


over 


Beneficiary of wholly discretionary trust 
made no gift of interest [Acquiescence]. 
The that 
payer here made a gift when part of the 
corpus of a trust in which income and 
corpus could be paid to him, but wholly 


Commissioner asserted tax- 


at the discretion of an advisory com- 
mittee, was transferred to another simi- 
lar trust from which all the income and 
corpus could, in the discretion of the 
committee, be paid to his wife. The first 
trust, created by taxpayer’s father, would 
allow only 14 of the income to be paid 
to the wife, and taxpayer had long urged 
a distribution of corpus to him to per- 
mit him to make better provision for 
the Tax Court said 
flatly that, in the direct transfer from 
one trust to another, taxpayer made no 


his wife. However, 


gift—he had no interest he could give. 
It noted that, before creating the new 
trust, the advisory committee had _ se- 
cured the consent of taxpayer's sister, 
whatever 


a contingent beneficiary in 


property might be left at taxpayer's 
death, and said it believed, although it 
did the 
one who made the gift. Hazelton, 29 


TC 637, acq. IRB 1958-33. 


not here decide, that she was 





IRS holds estate & gifts 
tax school in Maryland 
Tue First formal estate and gift 
tax classroom training program ever 
sponsored by the IRS was held at 
Gaithersburg, Maryland recently. 
Many requests from field officers for 
training material in this area, and 
recommendations of the Commis- 
sioner’s Special Committee on Audit 
Training prompted the National 
Office to assemble a group of ex- 
perienced estate tax examiners to 
prepare the curriculum. Sixty-four 
estate tax examiners from through- 
out the Service are attending the 

school. 
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True financial status is criterion for 
treating tax refunds as invested capital. 
it is a well-settled rule that, for the pur- 
poses of claiming a deduction, a con- 
tested tax does not accrue until the con- 
test ends. This case presents the some- 
what related question of the time a re- 
fund of excess pro‘its tax (years 1941- 
1945) became an asset of the taxpayer 
computing its equity invested capital for 
1950. The court first decides that the 
rationale of Stern (16 TC 295) and 
other World War II EPT invested capi- 
tal cases should apply and that the test 
is not necessarily the end of the contest, 
but rather what is the true financial 
statuts of the taxpayer on the dates for 
which it is computing invested capital by 
determining its admitted assets. The 
claims for refund for 1941-1945 were 
assets, the court finds, when the Excess 
Profits ‘Tax Council informed taxpayer 
it accepted the proposed constructive 
average base period net income. How- 
ever, for the purpose of claiming a 
deduction of interest on these refunds, 
the accrual date is the signing of the 
schedule of overassessment. The pay- 
ment of interest by a sovereign is a 
matter of grace which might be with- 
drawn at any time. The signing of over- 
assessment creates the right in the tax- 
payer. American Enka Corp., 30 TC No. 


65 


Interest on tax refund “abnormal in- 
come.” Interest received in 1951 on a 
Section 722 refund claim which was in 
excess of 115°, of the average amount of 
taxpayer's gross income for the same 
“class” for the four previous years is held 
to constitute “abnormal income” within 
the meaning of Section 456. American 


Enka Corp., 30 TC No. 65. 


Improvement in beer is not sufficient for 
Section 722 relief. An improvement by 
a brewery in the character and quality 
of its beer does not constitute a change 
in the character of its business so as to 
entitle it to excess profits tax relief 
under Section 722(b)(4). Napco Indus- 
tries. Inc. 30 TC No. 19. 


idjustments permitted to correct EPT 
base period errors. Under the authority 
of 1939 Code Section 734 [similar in 
principle to 1954 Code section 1311, 
mitigating the effect of the statute of 


New excess profits tax decisions 


limitations.—Ed.] the taxpayer is per- 
mitted to increase its base period net 
income, and thus its EPT credit, by 
reducing excessive bad debt deductions 
and capitalizing items erroneously de- 
ducted as expense. The corresponding 
increase in base period income tax is 
assessed. Bulova Watch Co., Ct. Clms., 
7/16/58. 


EPT relief allowed for increase in ca- 
pacity. The Korean EPT granted relief 
to taxpayers who increased their pro- 
ductive capacity at least 50%, during the 
base period. Taxpayer is a manufacturer 
of milk cartons and other paperboard 
products. The court agrees with tax- 
payer that its increase in capacity should 
be measured in terms of pounds of 
paperboard, permitting it to qualify 
under this relief provision. The Com- 
missioner would have measured the in- 
creased capacity on the basis of the num- 
ber of units to be produced without 
differentiating between units of different 
size. Sealright-Oswego Falls Corp., Ct. 
Clms., 7/16/58. 


Post-consolidation deficit does not re- 
duce equity invested capital. When tax- 
payer was formed in a consolidation, it 
took the earned surplus of its predeces- 
sors as capital surplus. It suffered losses 
from its operations. In computing in- 
vested capital for World War II EPT, 
it treated the earnings of its predecessors 
as invested capital and its own earn- 
ings and profits as zero, it not being 
necessary under the law to deduct a 
deficit. The Commissioner said that all 
the earnings must be combined; he de- 
ducted taxpayer's deficit from the pre- 
decessor’s capitalized earnings. The court 
upholds taxpayer’s computation as sup- 
ported by legislative history, the in- 
tent of Congress and the language of 
the Code. It reviews at some length cases 
on earnings and profits. Stratton Grain 
Co., DC Wisc., 7/8/58. 


Didn’t claim carryback of unused con- 
structive credit. Taxpayer filed claims for 
Section 722 EPT relief for 1944 and 
prior years, but it filed no claim using a 
carryback of unused credit from 1945, 
whether actual or constructive credit. 
The Tax Court held the Commissioner 
properly refused to take the carrybacks 
into account. This court determines that 








Latest decisions on excess profits tax + 237 


it has jurisdiction to hear the appeal be- 
cause the appeal doesn’t solely involve 
Section 722 relief. It affirms the Tax 
Court. Utility Appliance Corp., CA-9, 
5/5/58. 


Taxpayer fails to qualify as a “purchas- 
ing corporation.” Taxpayer is found not 
to have acquired before December 1, 
1950, “substantially all of the prop- 
erties (other than cash)” of three other 
corporations. It failed to 
qualify as a “purchasing corporation” 


therefore 


and could not use the base-period ex- 
perience of the three corporations in 
computing its excess profits tax credit. 
Virginia Stevedoring Corp., 30 TC No. 
105. 


Vacation pay is “class of deductions” 
for EPT relief |Acquiescence]. For pur- 
poses of eliminating abnormal deduc- 
tions in the EPT base period pursuant 
to 1939 Code Section 433(b)(9), vaca- 
tion pay constitutes a “class of deduc- 
tions” separate and distinct from routine 
salaries, whether the vacation pay is ac- 
counted for as a part of cost of goods 
sold, or as deductions from gross profit. 
Therefore, where the vacation pay in- 
curred by taxpayer for 1949 was in ex- 
cess of 115% of the average amount of 
vacation pay for the four previous tax- 
able years, and the increase was not a 
consequence of an increase in gross in- 
come, or a change in business opera- 
tions, taxpayer was held to have prop- 
erly eliminated the excess amount as a 
deduction in computing its base period 
net income. National Biscuit Co., 29 TC 
409, acq. IRB 1958-33. 


Subsidiary formed to take over part of 
parent’s business; new for EPT [Acquies- 
cence]. A corporation which owned and 
operated four theaters and the conces- 
sion stands in them formed a new corpo- 
ration and leased to it the concession 
stands for a stated rental. The Tax 
Court found that the major purpose 
was to effect tax savings. Accordingly it 
denied to taxpayer benefits of the $25,- 
000 exemption from surtax. However, 
taxpayer was held to qualify as a “new 
corporation” under Section 430(e) (1)(A) 
for purposes of computing its excess 
profits tax credit. The fact that tax- 
payer purchased the merchandise and 
supplies at a sum equal to the parent's 
cost did not mean that the basis of the 
assets was determined by reference to 
the transferor’s basis. Theatre Conces- 
sions, Inc., 29 TC 754 acq. IRB 1958-33. 
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ABA Tax committee sees oppression 


in IRS jeopardy powers; asks curbs 


; pe RIGHT TO LEVY jeopardy assess- 
ments is the 


and far-reaching powers vested in the 


one of most drastic 
Secretary of the Treasury, is the view of 
the ABA Taxation Section Committee on 
The Com- 
mittee recommended (and the Section 


Procedure in Fraud Cases. 
of Taxation adopted the recommenda- 
tion) that district courts be given the 
the existence of a 
jeopardy and that the IRS be compelled 


power to review 
to release enough funds to the taxpayer 
to enable him to preserve his property 
the 
present time there is no judicial review 


and to finance his defense. At 
of jeopardy assessments and the legisla- 
that it the Committee 
“to 


obtain a review in the district court of 


tion proposes, 


said, would enable the taxpayer 
the question whether jeopardy exists, 
and authorizes the court to annul the 
the 


proves that delay will not jeopardize 


jeopardy assessment if taxpayer 
the assessment or collection of the tax.” 
Even in those cases where jeopardy 
assessment is justified, the freezing of 
the taxpayer’s assets has harsh conse- 
quences which “sometimes prejudice the 
interests of the Government as well as 
the taxpayer. One of the unfair results 
is the denial to the taxpayer of the use 
of his own property to defend himself 
against a criminal charge of tax evasion, 
or even to contest the jeopardy assess- 
ment in the Tax Court. Another is the 
legal inability to obtain a release of 
funds to pay for needed repairs, fire 
insurance and similar ex- 
the protection, 
preservation and maintenance of the 


premiums, 
penses necessary for 
property.” Its proposed legislation, the 
committee said, would “empower the 
district court, in its discretion, to release 
such funds as are necessary for the pur- 
poses specified in the statute. The super- 
vision of the court will restrict the re- 
lease of funds to proper purposes and 
protect the the Govern- 
ment without the unfair results of the 
presently inflexible statute.” 


interests of 


the Fraud Pro- 
cedure Committee pointed out, “jeop- 


“Under present law,’ 


ardy assessments are made by the Sec- 
retary or his delegate under Section 
6861. He is authorized to make them 
when he believes that the assessment or 
collection of a tax delinquency will be 
jeopardized by delay. A determination 
that jeopardy exists is not subject to 
judicial review [citations omitted.—Ed.| 
The statute relegates the taxpayer to 
two avenues of relief: (1) abatement by 
the Section 6861(g), 
largely illusory because the decision to 
grant relief stems from the agency im- 
posing the assessment in the first place, 
although there has been judicial ad- 
monition that this discretion should be 
exercised in proper cases (Darnell v. 
220 F.2d 894 (5th Cir. 
1955)); and (2) by posting a bond under 
Section 6863 to stay collection of the 
assessment, nebulous, to say the least, 
when all of the taxpayer’s assets are tied 
up (see Kimmel v. Tomlinson, 151 F. 
Supp. 901 (S.D. Fla. 1957), which char- 
acterized the right to post a bond in 
this situation as a ‘mockery’). 
“Attempts at injunctive relief imme- 
diately run counter to Section 7421 of 
the Code, prohibiting injunctions in tax 
cases. While it is true that unusual cir- 
cumstances will justify an injuction 
[citations omitted.—Ed.], such relief is 
granted on a strictly case-by-case basis 
(Homan Mfg. Co. v. Long, 242 F.2d 
645 (7th Cir. 1957)). In any event,  ex- 
ceptional 


Treasury under 


Tomlinson, 


and extraordinary circum- 
stances must be shown to exist, and in- 
digency is not such a showing; but see 
Arnold v. Cobb (N.D. Ga. 1957), where 
this relief was granted to prevent the 
taxpayer from becoming a public charge. 
Furthermore, in the light of Section 
7421, false jeopardy would not appear to 
be one of these exceptional circum- 
stances. Lastly, the fact that the imposi- 
tion of the assessment leaves the tax- 
payer wholly without means to contest 


the matter is, under the current state 


of the laws, of no moment (United 
States v. Brodson, 234 F.2d 97 (7th Cir. 
1956), cert. denied 354 U.S. 911). 
“Thus, the taxpayer who is subjected 
to a jeopardy assessment finds himself 
in a position where he cannot secure in- 
dependent review of the correctness of 
the Treasury determination that jeop- 
ardy does in fact exist. Conversely, the 
Treasury is in a position to use its 


jeopardy powers in an _ unintended 
fashion. 
“While it is generally considered 


wrong to use the threat of a jeopardy 
assessment as a vehicle for extracting an 
extension of the statute of limitations 
from a taxpayer, there appears to be 
some practice to the contrary. Section 
6861 uses the words ‘assessment or col- 
lection’ in the disjunctive. In Veeder v. 
Collector, 36 F.2d 342, 
that the fact that the statute of limita- 
tions is about to run constitutes jeop- 


it was indicated 


ardy. 

“Amendment to the law 
sought to afford the taxpayer a right to 
ithe 
determination as to 


should be 


administrative 
the 
jeopardy.” It was the Committee’s posi- 


review Treasury's 


existence of 


tion that “such a review should be made 
available to a taxpayer under the de- 
claratory judgment procedure, because 
this would permit a speedy determina- 
tion which might result in the release 
of needed funds to contest or defend 
The 
granted power,” it said “‘to 


the action. courts also should be 


stay any 
further proceedings under the jeopardy 
assessment already made pending the 
outcome of the declaratory judgment 


suit.” 


Releasing property from jeopardy 

The granting to 
right of judicial review of jeopardy 
the feels, 
end the many complaints “that this 


taxpayers of the 


assessments will, committee 
power has been misused by the making 
of jeopardy assessment or collection of a 
deficiency, and that the amount of the 
assessment has been arbitrarily deter- 
mined at a level far above what the facts 
warrant.” 

But even if there is a real jeopardy, 
the Committee sees need for relief. “A 
jeopardy assessment,” it said, “has far- 
reaching and often effects 
upon the taxpayer, and at times the in- 
terests of the Government 


disastrous 


are also 


jeopardized. For example, the freezing 
of the taxpayer’s bank account may pre- 
vent him from paying fire insurance 
premiums on his property and from 
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making necessary repairs, thus exposing 
the Government as well as the taxpayer 
to a risk of loss. The Government’s in- 
terests, as well as the taxpayer's, re- 
quire some means of relief in this situa- 
tion. Similarly, the taxpayer should be 
permitted to make use of his property 
to pay his current income taxes, as well 
as deficiencies for years other than those 
involved in the jeopardy assessment. 
“Even more compelling than these 
considerations, however, is the necessity 
for safeguarding the right of the tax- 
effective defense 
against a criminal charge of evading the 


payer to make an 


alleged tax deficiency on which the 
jeopardy assessment is based, and to 
contest in the Tax Court the alleged 
liability for such taxes. It is manifestly 
unfair to prevent a taxpayer from using 
his own property in such situations; yet 
that is the inevitable and necessary re- 
sult of a jeopardy assessment under the 
present law. 

“The problem is dramatically illus- 
trated by the case of United States v. 
Brodson, pending in the United States 
district court for the District of Wis- 
consin. The district court, after lengthy 
but futile efforts to obtain administra- 
tive release of funds from the jeopardy 
assessment, dismissed the tax evasion 
indictment on the ground that the Gov- 
ernment’s action in tying up the de- 
fendent’s assets had made it impossible 
for him to have a fair trial, particularly 
since the services of a qualified account- 
ant were indispensable to a_ proper 
presentation of the taxpayer’s defense 
in a complex net worth case. (136 F. 
Supp. 158.) This decision was reversed 
on appeal by a three-two decision, in 
which the majority concluded that the 
district court’s conclusion was premature 
and that the question of whether the 
jeopardy assessment had in fact made a 
fair trial impossible should have been 
decided after, rather than before the 
trial. (241 F.2d 107). 

‘Following the remand, the district 
court made an order postponing the 
criminal trial until after the taxpayer's 
appeal to the Tax Court from the 
jeopardy assessment had been deter- 
mined, notwithstanding the vigorous 
protest of the Government that, under 
a longstanding and consistently-followed 
policy, the Tax Court trial should be 
deferred until after the criminal charge 
had been disposed of. [It is interesting 
to note that Mr. Brodson has since 
pleaded guilty and received an 18-month 
sentence.—Ed.] 


“The defense counsel in the Brodson 
case had been appointed by the court, 
but regardless of the quality of court 
appointed counsel and of the amount of 
time which they can afford to donate, it 
is still repugnant to our concepts of 
justice to prevent a defendant from 
using his own property to hire counsel 
of his own choice to represent him. 
Moreover, the courts have no authority 
to appoint accountants to work for a 
taxpayer, although their services are 
usually fraud 
cases. 


indispensable, in tax 


“Since the release of funds would be 
under the supervision of a district court, 
there would be reasonable safeguards 
against 
funds. 


unwarranted expenditure of 

“While these recommendations cover 
situations involving criminal income tax 
evasion and civil fraud situations, their 
scope is considerably broader. They also 
cover cases in which, without either of 
these elements being present, a jeopardy 
assessment is made for one reason or an- 
other. Thus, they cover the whole fielc 
of tax administration.” wv 


ABA group would require Tax 
Court to follow circuits 

IN THE CONTINUING CONTROVERSY over 
whether the Tax Court may follow its 
own decision regardless of a contrary 
position in circuit courts, the Section of 
Taxation of the American Bar Associa- 
tion has joined those who would require 
the Tax Court to apply the rule of the 
appeals court in the circuit of the par- 
ticular taxpayer before it. The Taxation 
Section is recommending specific pro- 
vision in the Code to accomplish this; 
tax men had hoped that the Supreme 
Court would lay down a rule and were 
disappointed when, in a recent case in 
which this issue arose (the Seventh 
Circuit reversed the Tax Court and said 
its previous decision on a similar point 
should have been followed), the Su- 
preme Court merely affirmed on the 
merits (Sullivan, 356 U.S. 27). 

The issue was warmly debated on the 
floor of the Section of Taxation at the 
ABA annual meeting in Los Angeles 
late in August. Francis LeSourd, of 
Seattle, spoke for one group which held 
that failure of the Tax Court to follow 
the circuit having jurisdiction “outraged 
the sense of justice of many citizens.” 
The example was cited of the taxpayer 
who knows he can win his case if only 
he is willing to take the trouble and 
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incur the expense of appearing in the 
circuit court. 

Carl Stutzman, of Los Angeles, 
pointed out that a “touchy constitu- 
tional question” was involved; he was 
opposed to having the Section (or the 
ABA) recommend legislation aimed at 
changing the present arrangement. 

Stanley Surrey, professor of law at the 
Harvard Law School, argued against 
legislation, expressing the view that the 
Tax Court, as it now operates, is de- 
veloping a nationwide body of tax law. 
To require the Tax Court to have a 
different rule for each circuit would 
give us an inconsistent body of tax law, 
he said. 

Council of the Section was opposed to 
recommending legislation six to four; 
nevertheless, members voting from the 
floor voted in favor of recommending to 
the House of Delegates that it urge legis- 
lation to force the Tax Court to follow 
the circuits. 

The Committee on Court Procedure 
of the Section had explained the prob- 
lem by quoting the Tax Court itself, 
Lawrence, 27 TC 713 as follows: 

“The Tax Court has always believed 
that Congress intended it to decide all 
cases uniformly, regardless of where, in 
its nationwide jurisdiction, they may 
arise, and that it could not perform its 
assigned functions properly were it to 
decide one case one wav and another 
differently merely because appeals in 
such cases might go to different courts 
of appeals. Congress, in the case of the 
Tax Court, ‘inverted the triangle’ so 
that, from a single national jurisdiction, 
the Tax Court, appeals would spread 
out among 1|1 courts of appeals, each for 
a different circuit or portion of the 
United States. Congress faced the prob- 
lem in the beginning as to whether the 
Tax Court jurisdiction and approach 
was to be local or nationwide and made 
it nationwide. Congress expected the 
Tax Court to set precedents for the uni- 
form application of the tax laws, inso- 
far as it would be able to do that .. .” 
(p. 718). 

“The difficulty with this argument” 
the Court Procedure Committee said, 
“lies in the very fact pointed out by the 
court, namely, that Congress provided 
that the decisions of the Tax Court 
could be reviewed by eleven different 
courts of appeals, obviously a situation 
not calculated to produce uniformity. 
Had uniformity been paramount in the 
mind of Congress, it presumably would 
have established a Tax Court of Appeals 
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or provided for direct appeal to the 
Supreme Court. The argument for uni- 
formity seems more apparent than real, 
particularly when regard is had for the 
fact that the district courts and the 
Court of Claims have original jurisdic- 
tion of tax cases brought via the refund 
route. Within this jurisdictional frame- 
work, uniformity, however desirable, is 
nevertheless a practical impossibility. 
“The view that the Tax Court should 
be bound by the court of appeals to 
which an appeal could be taken in a 
pending case is rooted in the common- 
law doctrine of stare decisis. The court 
of appeals has traditionally been recog- 
nized as making the law of the circuit 
and the orderly administration of justice 
requires that it be followed within that 
circuit. Furthermore, there is the prac- 
tical that the 
taxpayer nor the Commissioner should 


consideration neither 
be put to the expense of an unneces- 
sary appeal. This appears manifestly 
inequitable.” 


Proposed statute 


The proposed addition to the Code, 
as drafted by the Court Procedure Com- 
mittee and approved by the Section 
would state: 

“A decision of a United States court 
of appeals shall be given effect by the 
Tax Court in the same manner and to 
the same extent in all cases reviewable 
by such United States court of appeals 
as it would be given effect by a district 
circuit.” 


court in such 


IRS to crack down on 

“bird dogging” in its offices 
IRS is 
the courtesies extended to them 


THE aroused by tax men who 
abuse 
by IRS employees, and will henceforth 
be much more hardboiled with practi- 
tioners who make it a practice to “drop 
in” at the IRS in Washington, roam 
around the building until they find the 
IRS official handling a case or ruling 
request, and attempt either to expedite 
or influence its progress. This was inti- 
Arch Cantrall, IRS Chief 
Counsel at the annual meeting of the 
Tax Section of the ABA in Los Angeles 


last month. 


mated by 


“Can you imagine,” asked Mr. Can- 


trall “counsel for your opponent 
‘dropping in’ at your office, getting 


friendly with your secretary and finding 
out which staff man had a particular 
matter, then ‘visiting’ him to discuss it? 
Ridiculous? Of course, but that’s what 
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this ‘bird-dogging’ in the IRS amounts 
to.” I have heard this called “practicing 
law by ear” said Mr. Cantrall. He didn’t 
say how the IRS proposes to deal with 
offenders, but he indicated that action 
would be forthcoming. 


New IRS policy: will announce 
when it stops litigating issue 


Tue IRS is adopting a new policy of an- 
nouncing when it will stop litigating an 
issue. These announcements will gen- 
erally take the form of Technical In- 
formation Releases (TIR). An example 
is the recent announcement (see p. 219) 
that Libson Shops will no longer be fol- 
lowed under the 1954 Code. 

Further, says IRS offiicials, such an- 
nouncements will be issued as promptly 
as possible so that uncertainty for tax- 
payers and tax men may be mini- 
mized. + 


IRS sets up research unit; 
Atkeson to guide work 

A new Planning and Research Office has 
IRS, to be 
headed by an Assistant Commisisoner. 
Dr. Thomas C. Atkeson, formerly IRS 
official and since his retirement profes- 


been established by the 


sor of taxation at the College of William 
and Mary, has agreed to assist the new 
office on a consultant basis for the next 
few months to select and initiate the first 
research projects. 

The mission of the new office is to re- 
duce tax compliance burden on tax- 
payers, to simplify paper work and to 
improve tax administration, says Com- 
missioner Russell C. Harrington. 

Betrand M. 
Director of 


Harding, formerly As- 
Internal Revenue’s 
Collection Division, will be director of 


sistant 


the plans and policy division in the new 
office and will act as the executive as- 
the 
Mr. Harrington said. 


sistant to Assistant Commissioner, 

The Commissioner said the remainder 
of the staff will consist of a competent 
group of specialists who will devote full 
time to the objective of making the ad- 
ministration of tax laws more effective 
and economical. 


IRS tightening up on poorly- 
prepared ruling requests 

PRACTITIONERS Can improve their chances 
of getting a favorable ruling from the 
IRS, says Arch M. Cantrall, IRS Chief 
Counsel, by improving the quality of 


their requests for a ruling. It’s ele- 
mentary, he said, but nevertheless many 
IRS 
which ignore the four basic principles. 


ruling requests arrive in offices 
Every request must (1) spell out com- 
pletely the statement of facts, (2) en- 
close authenticated copies of documents 
involved, plus a memo summarizing the 
documents, (3) 
wanted, and (4) state clearly how the 


state clearly what is 
law supports the action requested. 

In the recent past, said Mr. Cantrall, 
the Service has been as lenient and 
helpful as possible in trying to bridge 
the gap created by failure to observe 
these four rules. The increasing volume 
of requests is limiting the time and 
manpower available to perform this 
assistance to practitioners, however, and 
in the future practitioners can expect to 
have improperly prepared requests for 
rulings sent back to them to be done 
over. 

Many 
not get favorable action, he said, simply 


applications for rulings do 


because it is impossible to reach the 
conclusion asked for on the basis of the 
material furnished. 


Protest ban on lawyer-CPA 

holding himself out as both 
THe CALirornia state bar is proposing a 
(Rule 2) which “would in effect 
prohibit a CPA who is practicing as a 


rule 
lawyer from professionally identifying 
himself also as a CPA,” to quote The 
CPA Newsletter. ‘The rule would pre- 
clude the individual from listing the 
two professions on stationery, profes- 
sional cards and office doors, or in tele- 
phone directories.” 

This proposed rule is being protested 
by the Association of Attorneys and 
CPAs, whose headquarters are in Los 
The called 
members to 


Angeles. Association has 
upon its 


Board of Governors of the State Bar of 


protest to the 


California. 





New decisions 





Bank not liable for cashing fraudulent 
refund checks. An unknown person filed 
tax returns in a fictitious name and 
claimed refunds. He then endorsed the 
the 


fictitious taxpayer and cashed them at 


refund checks with name of the 


banks. The banks endorsed the checks, 
“Prior endorsements guaranteed.” How- 
ever, the court holds this endorsement 
make the bank liable to re- 


does not 
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pay the Government. If these had been 
forged endorsements, the banks would 
be liable. However, the person to whom 
the check was made out endorsed it. 
[here was no forgery; there was merely 
fraud in obtaining a check. Bank of 
Imerica; Security-First National Bank, 
DC Calif., 6/2/58. 


No exceptional circumstances to re- 
The 


plaintiff's suit to enjoin a tax assess- 


strain assessment. court dismisses 
ment. He has failed to show the excep- 
tional circumstances which would justify 
the court’s assuming this equitable juris- 


diction. Newman, DC Ohio, 7/10/58. 


Government not allowed set-off of post- 
bankruptcy interest. In 1946 taxpayer 
filed a petition for an arrangement 
under Chapter XI of the Bankruptcy 
\ct. In a later year it became entitled 
to a loss carryback. As a set-off against 
this carryback claim, the Government 
claimed interest on prior years’ taxes ac- 
cruing after the bankruptcy petition. 
Since there is no right to interest after 
a bankruptcy petition is filed, the set-off 
Columbia Aircraft Co., DC 
N. Y., 6/12/58. 


is denied. 


Notice to decedent’s attorney a valid 
assessment. A power-of-attorney on file 
with the District Director requested that 
all communications be sent to taxpayer's 
attorney. A month after decedent died 
the District Director, who had received 
no notice of the appointment of an ad- 
ministratrix, sent a statutory notice of 
the The 
holds this notice was properly sent to 


deficiency to attorney. court 
the taxpayer’s last known address. Ac- 
cordingly, the assessment and levy made 
pursuant to this notice were valid. Wil- 
liams, DC Ohio, 6/23/58. 

Tax returns not privileged in private 
litigation. Defendent in a personal in- 
jury action requested inspection of plain- 
tiff’s income tax returns. The trial court 
denied the inspection, and this court 


reverses. The trial court acted on the 
erroneous premise that the returns were 
privileged. Plaintiff put his earning 


power at issue in the measure of dam- 


ages. Therefore, his tax returns are 
pertinent to this issue. The court may, 
in its discretion, require their produc- 


tion. Currier, Sup. Ct. New Hamp., 


Letter was informal refund claim. While 
the matter was pending in the IRS, tax- 


payer’s attorney wrote a letter to the 
Commissioner proposing a compromise 
and a closing of the tax years. The 
letter specifically stated that taxpayer 
waived no rights to prosecute refund 
letter put the IRS on 
notice of taxpayer's claim. It thus served 


claims. This 
as an informal refund claim made within 
the period of the statute of limitations, 
and was perfected by the filing of a 
formal claim at a later date. Davis, DC 
Ill., 6/20/58. 
Declaratory judgment suit improper. 
Plaintiff brought this suit to quiet title 
to real estate against which the Govern- 
ment asserted a tax lien. Such an action 
is in the nature of a suit for declaratory 
judgment. The Judicial Code specifically 
prohibits declaratory judgment actions 
in tax matters, and the court thus re- 
mands the case to the state court. Hixson, 
DC Calif., 1/22/58. 


District Court decision without findings 
vacated. The district court had found 
against the taxpayer on his refund suit 
and against the Government on _ its 
counterclaim; however, it had made no 
findings of fact or conclusions of law. 
The Fifth 


because of the impossibility of review 


Circuit vacates the decision 
without the lower court’s findings of 


fact or conclusions of law and remands 
the case for a new trial. Johnson, CA-5, 


6/30/58. 


Commissioner cannot plead limitations 
statute on refund when he knew of 
claim. While taxpayer was suing in the 
district court to determine the deducti- 
bility of alimony payments, the same 
issue arose for later years. Taxpayer paid 
the tax for the later years to stop the 
running of interest. When the district 
court suit was settled in his favor, he 
filed refund claims for the later years, 
which the Commissioner rejected as not 
timely filed. The court agrees that the 
formal claims were filed too late, but 
holds that the Commissioner cannot use 
the statute of limitations as a defense 
because he was informally aware of tax- 
payer’s claim and was not deceived by 
Newton, Ct. 


taxpayer's delay. Clms., 


7/16/58. 


No potential deficiency on which in- 
terest can be assessed. The Commissioner 
asserted interest on a potential deficiency 
which was eliminated by remedial legis- 
lation. The legislation permitted tax- 
payer to carry over unused excess profits 


241 


Effective tax procedures + 


credits from a predecessor corporation 
which was reorganized under the Bank- 
ruptcy Act to form taxpayer corpora- 
tion. However, the court holds this legis- 
lation merely clarified existing law. Thus 
there was no deficiency even before the 
act was passed, and no interest payable. 
Wabash Railroad Co., Ct. Clms., 7/16/58. 


Can't enjoin seizure of property for 
affiliate’s taxes. ‘Taxpayer corporation 
owned machinery which it leased to 
afhliated Jeopardy 
ment had been issued against the op- 
erating companies and the IRS seized 
the machinery. The rent that taxpayer 
received for the lease of the machinery 


companies. assess- 


was the exact amount of the installment 
due for its purchase. The court finds 
that the taxpayer was the alter ego of 
the operating companies and the pur- 
pose of taxpayer's retention of title was 
to prevent creditors of the operating 


companies from reaching these assets. 
It denies taxpayer injunctive relief 
against the jeopardy assessment. Penn 


Garmer.t Co., DCN. J., 7/7/58. 


No “omission” of income; return showed 
income deferred. A corporation on the 
accrual basis sold TV service contracts 
for a 12-month period. It did not in- 
clude the full payment under these con- 
tracts in one period; it spread the in- 
come over the period of the contract and 
showed the deferred income as an asset 
on the balance sheet on its return. The 
court holds the Commissioner erred in 
stating that taxpayer omitted from gross 
income amounts in excess of 25%. Such 
an omission would extend the statute of 
limitations to The deferred 
income account on the return was suffi- 


five years. 
cient to inform the Commissioner of the 
Electra Radio, Inc., TCM 


” 


“omission. 
1958-132. 


Statute of limitations mitigated by deter- 
mination that loss was capital. In its 
1944 return taxpayer claimed an ordin- 
ary loss on its investment in a discon- 
1956 a district 
court held that it was capital loss. Tax- 
payer then filed a refund claim carry- 
ing the de- 
termined against capital gains in 1945. 


tinued subsidiary. In 


over capital loss thus 
This refund claim is allowable only 
if Section 1311, mitigating the effect of 
the limitations in certain 
situations, is applicable. Without dis- 
cussion, the court holds that Section 
1311 is applicable. [Section 1312 speci- 
fies the circumstances under which ad- 


statute of 
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justment can be made as double inclu- 
income, double 
allowance or disallowance of deduction 


sion or exclusion of 
and some specific basis and trust trans- 
actions. It is doubtful whether in this 
case the specific requirements of that 
section have been met.—Ed.]Olin Math- 
ieson Chemical Corp., DC IIl., 7/18/58. 


Tax Court has no jurisdiction over 
Virgin Islands income tax. Congress ex- 
tended the provisions of the Internal 
Revenue the Virgin 
Islands with the exception that tax rev- 


Code to cover 
enues were to be paid in to the Islands 
treasury. Taxpayer received a deficiency 
notice from the Head of the Tax Divi- 
sion of the Virgin Islands Department 
He petitioned the Tax 
Court and the petition was dismissed on 
the ground that the deficiency notice 
by this official was not a notice by a 
delegate of the Secretary of the Treas- 
ury, which alone creates jurisdiction in 


of Finance. 


the Tax Court. This court affirms and 
for the further reason that Congress in- 
tended to create a territorial income tax 
for the Virgin Islands over which the 
Tax Court has no jurisdiction. Dudley, 
CA-3, 7/25/58. 


IRS can get judgment though assessment 
was jeopardy. The Commissioner is here 
seeking to reduce to judgment an assess- 
ment made as jeopardy. The court finds 
that the right of the Government to 
reduce liabilities to judgment is un- 
affected by the fact that the assessment 
was jeopardy or that the tax, penalties 
and interest are still in process of ad- 
ministrative review. Plisco, DC D. C., 
7/18/58. 

Court refuses jurisdiction over issue 
not pleaded. 
tioned for the first time the accuracy of 


Taxpayer at trial ques- 


his inclusion of a Fulbright grant in in- 
come. Since the question was not raised 
in his petition, and no motion was made 
so to amend the petition, the Tax Court 
refuses jurisdiction. Er Selcuk, 30 TC 
No. 101. 


Interest computed from date of over- 
payment. Usually renegotiation of Gov- 
ernment contracts takes place after taxes 
on the year renegotiated have been 
paid, and the net profit refundable is 
reduced by the tax payment on account 
of it. However, if repayments are made 
without a tax credit before payment of 
the tax liability on the return for the 
year to which the excessive profits re- 


late, the interest allowable on any over- 
payment of tax is computed from the 
date or dates of such overpayment. Rev. 
Rul. 58-342. 


No form 1099's for patronage refunds or 
ordinary dividends under $100. Tax 
exempt co-ops need not file forms 1099 
for an individual paid regular dividends 
and patronage refunds where each totals 
under $100 even though in the aggre- 
gate the individual was paid more than 
$100. Rev. Rul. 58-335. 


Regulations limiting retroactive election 
after involuntary liquidation of Lifo 
inventory upheld. Taxpayer kept its 
inventory on the Liro basis. It did not 
take advantage of the involuntary liqui- 
dation election for Liro inventory dur- 
ing World War II because it was nut 
sure that it would be to its advantage. 
In 1950 Congress amended the law to 
permit retroactive elections subject to 
regulations. The regulations, issued in 
1951, allowed relief only if the election 
had been made within six months from 
the due date of the return and further 
provided for extension of time at the 
discretion of the Commissioner. 
payer was unable to file within the six- 
month period; however, it made numer- 
ous attempts to obtain an extension of 


Tax- 


time and, on Commissioner’s denial, it 
commenced the present suit. The court 
upholds the denial. The regulations 
carry out the Congressional intent to 
allow reopening of past years for in- 
voluntary liquidation relief only where 
there was a hardship. Taxpayer's lack 
of knowledge at the time that it filed 
its return as to whether it would derive 
a tax benefit from the election 
the type of hardship for which Congress 
intended to relief in the 
amended statute. Aeolian Company of 
Missouri, CA-8, 7/8/58. 


is not 


provide 


Widow-beneficiary not liable as trans- 
feree. Based on the Stern decision, the 
court holds a beneficiary of life insur- 
ance is not liable as transferee for un- 
paid income taxes of the decedent, 
where under the applicable state law 
the proceeds are not subject to creditors’ 
claims. Bingham, 30 TC No. 91. 


Commissioner has burden of proof for 
transferee liability. The Commissioner 
failed to carry the burden of showing 
that taxpayer was liable as transferee for 
the admitted deficiencies of a corpora- 
tion. To establish transferee liability, 


the court holds that it is incumbent 
upon the Commissioner to show (1) 
either that taxpayer received a distribu- 
tion of assets from an already insolvent 
transferor, or that the distribution ren- 
dered the transferor insolvent; (2) that 
the transfer was in fraud of creditors, 
and (3) the value of the assets received 
from the transferor. Rose, TCM 1958- 
144. 


Insurance beneficiary and co-owner of 
bonds not liable as transferee; bene- 
ficiary of Totten trust is liable. Under 
New York law, life insurance benefici- 
aries are not liable for income tax claims 
against the insured. Under the recent 
Stern case, therefore, there is, in the 
absence of a pre-death lien, no Federal 
transferee _ liability. co- 
owner with decedent of U. S. Savings 
Bonds is not liable as transferee of the 
redemption value of the bonds; but a 
beneficiary of decedent’s Totten trust 
is so liable to the extent of the trust 
assets individually received. Estate of 
Schneider, 30 TC No. 96. 


Similarly, a 


Taxpayer's overpayment credited against 
deficiencies of other members of family 
group. The Government defends this re- 
fund suit on the ground that taxpayer 
is estopped because it participated in a 
joint settlement of the tax liability of 
the whole family group. In that settle- 
ment taxpayer’s overpayment was offset 
against deficiencies of other members of 
the group. The court holds for the Gov- 
ernment, citing Girard, 243 F.2d 166, in- 
volving another member of the group 
who was similarly situated. Girard, DC 
N. C., 7/1/58. 


IRS collects no interest because of lost 
check. Taxpayer mailed his Form 1040- 
ES along with a check for the $13,000 
payment on the estimate. The 
records of the District Collector showed 
taxpayer made this payment, but the 
check was never found or deposited. 
When, almost four years later, taxpayer 
was informed that the check was miss- 
ing, he issued a new one. The Govern- 
ment is now suing for some $3,000 in- 
terest for the four years. The Govern- 
ment concedes that, if a check is lost 
due to the negligence of the Govern- 
ment, the taxpayer has no liability for 
the interest until a demand for a new 
check is made on him. The court finds 
from the evidence that the check was lost 
due to the negligence of the District 
Collector. Parrish, DC Mo., 6/13/58. 
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NEW DEVELOPMENTS IN 


Payroll taxes 


EDITED BY PETER G. DIRR 





More benefits, higher tax under 


new Social Security law 


O* Aucust 28, 1958, President Eisen- 
hower signed into law HR 13549, 
known as the 1958 Social Security Bill. 

This legisiation makes some substan- 
tial changes in benefit levels and in 
the financing of the program. It is quite 
apparent that Congress is becoming in- 
creasingly aware of the burden which 
social security costs will become in the 
future. One paragraph from the re- 
port of the House Ways and Means 
Committee recommending 
the act states: 


passage of 


“Your committee has not been able 
to recommend benefits at as high a level 
as, in our opinion, would be justified if 
one considered solely the need for this 
protection. The increase of approxi- 
7% provided by the bill is 
actually somewhat short of the rise in 
the cost of living that has taken place 
since 1954. We believe, however, that it 
is essential that a significant part of the 
additional contributions to the system 
that we are recommending be used to 
strengthen the financing of the system 
rather than to improve benefit protec- 
tion.” 


mately 


The major changes included in this 
new legislation are: 


Old age benefits 


1. Increase benefit amounts for all 
beneficiaries by about 7%, with an in- 
crease of at least $3 in the amount pay- 
the retired worker. Slightly 
smaller increases would be received by 
who have 
begun to receive their benefits before 


able to 


women workers and wives 
age 65. 

For retired workers now on the bene- 
fit rolls, monthly payments would range 
from $33 to $116, as compared with 
$30 to $108.50 under prior law. For 
those coming on the rolls in the future, 
the range of benefit payments, taking 
into account the increased earnings base, 
would be from $33 to $127. It should 
be noted that the maximum benefit of 
$127 will generally be available only to 


those entering employment after Jan- 
uary 1, 1959, since it is predicated upon 
average monthly earnings of $400, and 
this amount does not enter into the 
computation of the wage base until next 
year. 

2. Increase the maximum on total 
benefits payable to a family from $200 
to $254. 

3. The bill provides for a consoli- 
dated benefit table to be used in deter- 
mining benefit amounts both with re- 
spect to future beneficiaries and those 
now on the benefit rolls. This benefit 
table would replace the formulas and 
table in the prior law. 

4. The benefit increases will be effec- 
tive for the month of January, 1959; 
thus first payments will be made to 
beneficiaries on or about February 1. 

A comparison of benefits available 
under prior law and the new legisla- 
tion under different circumstances is 
shown in the adjoining table. 


Miscellaneous 


1. Spell out more clearly and com- 
pletely in the law the definition of what 
constitvtes fraud under the OASDI pro- 
gram. 

2. Make provision for collecting and 
depositing in the social security trust 
funds appropriate charges for furnish- 
ing to the public services not connected 
with the program (such as forwarding 
mail). 

3. Remove the requirement that an 
attorney, in order to represent a claim- 
ant for social security purposes, must 
file a certificate of his right to practice 
law. 


Disability insurance benefits 


1. Provide benefits for the dependents 
of disabled workers like those now pro- 
vided for the dependents of retired 
workers. 

2. Repeal the provision that now re- 
quires payments under other disability 
benefit systems to be offset against so- 
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cial security disability benefits, so that a 
person qualified for both types of pay- 
ment would be able to receive both 
types in full. 

3. Change the work requirements, 
both for cash disability benefits and 
for eligibility for “freezing” a worker's 
benefit rights when he is disabled, to 
make it easier for people whose disabili- 
ties have a gradual onset to qualify. 
Under the bill the worker would no 
longer be required to have had six 
quarters of coverage out of the 13 
calendar quarters before he became dis- 
abled. He would be required to be fully 
insured and have 20 quarters of cover- 
age out of the 40 calendar quarters be- 
fore he became disabled. 

4. Provide for paying disability in- 
surance benefits (like all other benefits 
now provided) for as much as 12 months 
before the month in which an applica- 
tion for the benefits is filed. (No pro- 
vision was made for retroactive dis- 
ability payments under prior law.) 

5. Postpone for three years — to June 
30, 1961, the deadline for filing fully 
retroactive applications for “freezing” a 
person’s benefit status in cases of dis- 
ability. 


Payroll taxes + 


Coverage 

1. Provide for a limited period of 
retroactive social security coverage for 
employees of non-profit organizations 
which elect coverage. 

2. Provide a further opportunity for 
social security coverage for state and 
local workers who are 
a retirement system and 
who did not elect social security cover- 
age when the system was originally 
divided to provide social security cover- 
age for those members who desired 
coverage. 


government 
covered by 


3. Make possible retroactive coverage 
for people in the employ of state or 
local governments who died or whose 
employment was terminated after the 
proposed state coverage agreement was 
dispatched to the Federal Government 
but before it was approved by the Fed- 
eral Government. 

4. Make it easier for state and local 
government employees who are in posi- 
tions covered by more than one state 
or local retirement system to get social 
security coverage. 

5. Permit social security coverage for 
policemen and firemen retirement sys- 
tem members employed by interstate 
instrumentalities, provided that more 
than one-half of the retirement system 
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Highest average 


monthly earnings Present law 


$ 50.00 $ 30.00 
100.00 55.00 
150.00 68.50 
200.00 78.50 
250.00 88.50 
300.00 98.50 
350.00 108.50 
400.00 (3*) 


Highest average 


monthly earnings Present law 


$ 50.00 $30.00 
100.00 41.30 
150.00 51.40 
200.00 58.90 
250.00 66.40 
300.00 73.90 
350.00 81.40 
400.00 (3*) 


when she comes on the rolls. 


1, 1959 is $350. 





OLD AGE BENEFITS UNDER NEW LAW 


Worker (1*) 
New bill 


$ 33.00 $ 45.00 $ 49.50 
59.00 82.50 88.50 
73.00 102.80 109.50 
84.00 117.80 126.00 
95.00 132.80 142.50 
105.00 147.80 157.50 
116.00 162.80 174.00 
127.00 (3*) 190.50 


SURVIVORS’ BENEFITS 
Widow, widower 

child or parent (2*) 

New bill 


(1*) Worker aged 65 or over at time of retirement, and wife aged 65 or over at the time 


(2*) Survivor benefits for a widow and one child or for two parents would be the same as 
for old age benefits for a man and wife. 
(3*) Not applicable, since maximum average monthly earnings considered prior to January 


Man and wife (1*) 
Present law New bill 


Widow and 
two children 
New bill 


Present law 


$33.00 $ 50.20 $ 53.00 
44.30 82.60 88.50 
54.80 120.00 129.20 
63.00 157.10 160.00 
71.30 177.20 190.10 
78.80 197.10 210.20 
87.00 200.00 232.00 
95.30 (3*) 254.00 








membership has voted for such’ cover- 
age in a referendum. 

6. Provide social security credit. for 
the earnings a person has from a part- 
nership during the year of his death. 

7. Provide coverage for workers em- 
ployed in the production of spirits or 
turpentine and other workers engaged 


in the processing of crude gum. 


Increase in wage base and tax rate 
1959, 


annual earn- 


1. Increase, effective January 1, 
the maximum amount of 
ings taxable and creditable toward bene- 
fits from $4,200 to $4,800. 

2. Increase the scheduled rates in the 
law by .25% each for employees and 
the 
ployed and provide for the scheduled 


employers, and .375%, for self-em- 
increase in the rates to take place every 
3 years instead of every 5 years. The re- 
sulting rates and effective dates would 


be as follows: 


Self- 
Employers Employces Employed 

1959 2.59, 2.59, Bd 9% 
1960-62 3.0 3.0 4.50 
1963-65 3.5 5.5 5.25 
1966-68 4.0 1.0 6.00 
1969 and 
thereafter 4.5 4.5 6.75 


Under the above schedule the maxi- 


mum annual tax for both employers and 


employees will increase from the present 
$94.50 to $120 in 1959 and $144 in 1960. 


Public assistance 


The bill provides a new formula for 
Federal participation in public assist- 
ance providing additional funds to all 
states and maximum flexibility in meet- 
ing medical care needs and other special 
needs. The formula also recognizes the 
limited fiscal capacity of the lower in- 
come states. 


Provision for benefits for dependents 

1. Where a person over age 18 is the 
child of a deceased or retired insured 
worker and has been disabled since be- 
fore age 18, provide for the payment of 
benefits to the child without requiring 
proof (required under prior law) that 
he has been dependent upon the worker 
for his support. The change would make 
the requirement for the disabled adult 
child the same as for the child under 
age 18. 

2. Provide benefits for the dependent 
worker 
though there is a widow or child of the 


parent of a deceased even 
worker who is, or may become, eligible 
for benefits. 

3. Provide for the payment of a lump 
sum to the widow of a deceased worker 


only if she was living in the same house- 
hold with him or had paid his burial 
expenses. 

4. Provide for payment of benefits to 
a child if the child was adopted by the 
widow of a worker within two years 
after the worker died, if the child had 
been living in the worker’s household, 
and if the child had not been supported 
by anyone else. 

5. Permit payment of benefits to the 
mother of a child if the child had been 
adopted by her deceased husband even 
though the mother had not met the re- 
quirement (of prior law) that she had 
been married to the latter for as long 
asa year. 

6. Permit immediate payment to the 
adopted child of a retired worker. Under 
prior law the child could not receive 
payment until after he had 
adopted for three years. 

7. Where a 


worker was (or may become) eligible 


been 


survivor of a deceased 
for benefits on his earnings but loses 
eligibility by remarriage, permit the sur- 
vivor to be (or 
eligible) on her second husband's earn- 


eligible potentially 
ings record immediately. 

8. Where two surviving beneficiaries 
marry each other (for example, the de- 
pendent parent of one worker and the 
widow of another), provide for continu- 
ing the payment of benefits to both 
beneficiaries. (Under prior law, both 
must lose benefits.) 


Retirement test 


1. The most substantive of the changes 
made in this area provides that a per- 
will the 
retirement test for any month in which 
of $100 or 


(rather than $80 or less as under prior 


son not lose a benefit under 


he has earned wages less 
law.) However, the maximum annual 
earnings permitted remains at $1,200. 
2. Provide that where earnings exceed 
the amount exempted under the retire- 
ment test the excess will be charged to, 
and will result in suspension of bene: 
fits for, months beginning with the first 
of the year. Under prior law the excess 
was charged to months in reverse order 
beginning with the end of year. 
The change means that, where an in- 
dividual’s or a family’s benefits are in- 


the 


creased during a year, the benefits sus- 
pended by reason of earnings will be 
the smaller ones that were payable for 


the early months of the year. 

3. Drop the requirement that a per- 
son who is not entitled to receive bene- 
fits during a year because he is work: 
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ing and who has in fact not received 
any benefits neverthless must file an an- 


New fraud and negli 


nual report of his earnings under the 
retirement test. os 


gence decisions 


< 





Fraud by dealer in war surplus. Tax- 
payer, then Arizona Superintendent of 
Public Instruction, was convicted of di- 
verting and selling surplus property ob- 
tained for school use. Deficiencies were 
determined for 1949, 1950 and 1951 for 
failure to report the income. The bur- 
den was on the Commissioner to prove 
fraud or omission of income to open 
these years. The court finds that the 
Commissioner failed to prove fraud, or 
that the omissons from income exceeded 
25% of the gross income shown on the 

1949 and 1950. For 1951 
however, the fraud penalties are up- 
held. Caywood, TCM 1958-131. 


returns for 


Lawyer's income reconstructed by net 
worth. The Commissioner reconstructed 
a lawyer’s income by use of the net 
worth method entirely from stipulated 
figures. The lawyer attempted to explain 
the discrepancy between income as re- 
constructed and income as reported by 
a story of holding escrow monies on be- 
half of Greek seamen during the war, 
and inherited gold coins. The court sus- 
tains the deficiencies and upholds the 
fraud penalties. Petite, TCM 1958-143. 


Failure to rely on accountant; negligence 
penalty proper. Taxpayer protested the 
negligence penalty in that he relied on 
his accountant. The court conceded that 
reliance on a qualified accountant has 
been held to foreclose a negligence pen- 
alty, but finds that here taxpayer, far 
from relying on the accountant, actually 
disregarded his advice and him 


g gave 
orders as to the amounts to be deducted 
on taxpayer’s return. The court holds 
that the negligence penalty was properly 
assessed. A. C. Engineering Corp., TCM 
1958-147. 


Fraud conviction does not estop tax- 
payer from denying civil fraud. A con- 
viction for criminal fraud in a U. S. 
district court does not estop taxpayer 
from denying a determination of addi- 
tions to tax for fraud in a Tax Court 
proceeding. The Tax Court adheres to 
its position that a guilty plea is not 
estopped, as consistent with a Supreme 
Court decision (Mitchell, 303 U. S. 391) 
that acquittal did not bar a fraud assess- 
ment in view of the differences between 


the criminal and civil fraud statutes. 
Safra, 30 TC No. 109. 


Commissioner meets fraud burden; tax- 
payer didn’t reply. Taxpayer here did 
not reply to the Commissioner's affirma- 
tive allegations of fraud. The court holds 
that 
mitted, and the Commissioner has met 
his burden of proving fraud. Morris, 
30 TC No. 95. 


the allegations are deemed ad- 


Cash hoard of $85,000 accepted for net 
worth. In reconstructing taxpayer's in- 
come under the net worth method, the 
court finds, on the basis of the witnesses’ 
testimony, that taxpayer had _ unde- 
posited cash on hand at the beginning 
of the period in the amount of $85,000, 
and not $145,000, as taxpayer 
tended. Safra, 30 TC No. 109. 


con- 


Under-reporting of income fraudulent. 
A taxpayer engaged in the waste paper 
held to 
sales as revealed by an analysis of his 


business is have understated 


check cashing activities. Furthermore, 
the Commissioner also proved that he 
failed to report his share of rental in- 
come from jointly held properties dur- 
ing the years in issue and that he failed 
to report a capital gain. Taxpayer argued 
his failure to report the income was not 
due to fraud, but to his mental condi- 
tion and a defective memory. The court 
rejects the argument, finds the conclu- 
sion irresistible that a portion of the 
deficiencies was fraudulent and sustains 
the penalties. Colabella, TCM 1958- 
136. 


Omission of bank interest not evidence 
of fraud. The mere failure of a former 
IRS employee to report savings bank 
interest over a period of years is not, 
in the absence of other evidence, deemed 
to be “clear and convincing” evidence 
of fraud so as to bar the application of 
the statute of limitations. Yocum, TCM 
1958-149. 


Fraud penalties sustained. Fraud pen- 
alties are sustained aga‘nst a sheriff for 
the years 1944 to 1947. He consistently 
omitted from income large amounts of 
received 
bootleggers and monies received from 


“protection” payments from 
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illegal procedures in forfeited-tax land 
transactions. This court affirms the Tax 
Court. Brame, CA-5, 6/18/58. 


Payroll taxes *« 


Original returns not needed for proof 
of fraud. The lower court set aside a 
jury finding of fraud because taxpayer's 
returns were not in evidence. They had 
been destroyed several years after filing 
in accordance with normal IRS proce- 
dure. However, this court reverses; tax- 
payer admitted that he did not report 
his income from the sale of gambling 
devices, and external evidence was in- 
troduced to show the contents of the re- 
turns. Where an original document is 
unavailable, secondary evidence is ad- 
missible to prove its contents. Harvey, 
CA-9, 7/14/58. 


Net-worth computation upheld; claim 
of cash Taxpayer 
filed no income tax returns for 1944 
to 1950. By the net-worth method, the 
Government determined taxpayer's in- 


unsubstantiated. 


come. Taxpayer claimed he had $70,- 
000 in a safe deposit box on January i, 
1943, but he introduced no evidence to 
substantiate his testimony. The court 
approves the Government's opening net- 
worth computation. Veino, CA-5, 6/30/ 
58. 


Jury finds fraud in some years, not in 
others. In a civil fraud case based on a 
net worth reconstruction of income, tax- 
payer contended he had a cash hoard of 
$25,000 at the beginning of the period, 
which accounted for the final net worth. 
The jury finds there was no cash on 
hand at the beginning, but finds fraud 
in only the first two years of the four- 
year period at issue. Crockett, DC Fla., 
6/6/58. 


1300 convictions for 
evasion in 1957 


1,300 
out of 1,650 indicted for tax evasion in 


NEARLY persons were convicted 
1957. More than 2,000 cases were rec- 
ommended for prosecution during the 
additional taxes and 
penalties totaling $167 million. This is 
$55 million more than in 1956. 

The Intelligence Division of the IRS 
investigated more than 20,000 cases of 
suspected evasion and other Revenue 
violations 1957 and _ screened 


year, involving 


during 


more than 100,000 leads on information 
items. Cases not deemed to warrant full 
investigation by special agents were re- 
ferred to other divisions. w 
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IRS concedes on gifts to 
widows, old law 


“IN VIEW OF a number of adverse court 
decisions in cases involving voluntary 
payments to widows by their deceased 
husbands’ employers,” the Internal Rev- 
enue Service announced in TIR-87 that 
it will no longer litigate under the In- 
ternal Revenue Code of 1939 cases in- 
volving the taxability of such payments 
“unless there is clear evidence that they 
were compensation for 
services, or where the payments may be 
considered as dividends. Payments which 
will be considered ‘voluntary’ in apply- 


intended as 


ing this policy do not include payments 
made pursuant to a contract or other- 
wise binding obligation or pursuant to 
a plan or statute in effect before the hus- 
band’s death.” 

In line with this new litigation policy, 
field offices of the Service, it said, will 
similarly dispose of 1939 Code cases not 
yet in litigation. The Service emphasized 
that this announcement represents a 
litigation policy, implemented by con- 
sistent 


administrative action, pertain- 


ing to 1939 Code cases only. The posi- 





Parent may make deductible trust con- 
tributions for foreign subsidiary. Mem- 
bers of an affiliated group of corpora- 
tions are permitted to deduct contribu- 
tions to a profit-sharing plan of an 
afhliate barred because it has no profit 
or insufficient profit. “Affiliate” is de- 
fined in the consolidated return sec- 
tions as a domestic corporation, but the 
parent has an election to include cer- 
tain Canadian or Mexican subsidiaries. 
If the parent makes such an election, 
it may make deductible contributions 
on behalf of the subsidiaries’ employees. 
However, this election is binding for 
all purposes, not merely for profit shar- 
ing. Rev. Rul., 58-392. 


Employee stock option exercised by giv- 
ing corporation promissory note. In 
this, the famous LoBue case, the Supreme 
Court held that employee stock options 


New OT eC decisions this month 


tion of the Service with respect to cases 
in this area arising under the 1954 Code 
involves other considerations and will 
be made the subject of a future an- 
nouncement. Ww 


Top-management salaries 
rising in U.S. and Canada 


THE AVERAGE SALARIES of American and 
Canadian increased 5.1% 
during 1956, according to a survey—the 
most comprehensive ever conducted, re- 
cently published by the Executive Com- 
pensation Service of the American Man- 
agement Assn. 

Based on an analysis of the total com- 
pensation of 35,000 executives in 3,800 
companies during 1956, the survey in- 
dicates that corporate size is a large 
factor in determining the amounts paid. 
The other determining factor seems to 
be type of product. This was equally true 
of small companies, which were specially 
studied for the first time. 

Bonus and profit-sharing plans are in 
use by about 54% of the firms studied 
and account for about 15% of the total 
compensation. % 


executives 


resulted in ordinary income at the 
time of exercise of the option. The case 
was remanded to the Tax Court to de- 
termine the date of exercise of the op- 
tion. The question before the Tax Court 
was whether taxpayer exercised the op- 
tion when he gave the corporation his 
promissory note or when he paid the 
notes and received the stock certificates. 
The Tax Court held that he exercised 
the option when he gave the corpo- 
ration his promissory note. This court 
affirms. LoBue, CA-3, 7/8/58. 


Stock option income in year exercised. 
Taxpayer, an employee, received from 
his employer a non-assignable option to 
buy its stock at a bargain price. In 
December 1945, when the option was 
about to expire, he notified the em- 
ployer of his election to exercise the 
option, but did not pay for or receive 


the stock until 1948. In determining 
whether taxpayer received compensation 
in 1945 or 1948, the Tax Court con- 
cluded that, when he exercised the op- 
tion, the employee obligated himself to 
pay for and accept the stock uncondi- 
tionally within a limited period of time. 
The acts of payment and transfer of title 
to the stock, occurring in a later taxable 
year, did not add to the economic bene- 
fit received. Accordingly the employee 
received compensation by means of the 
stock option in 1945. This court affirms. 
Ogsbury Estate, CA-2, 7/16/58. 


Transfer of land to pension trust a 
proper contribution in kind despite 
leaseback. An employer conveyed land 
to its qualified pension trust, which ac- 
cepted it as a contribution of $389,000. 
The land had a fair market value far in 
excess of that amount. Notwithstanding 
the leaseback of the land to the em- 
ployer for a 20-year term with an option 
to repurchase, the court finds the trans- 
fer was immediately and _ irrevocably 
beneficial to the trust, and allows the 
contribution as a payment into it. 
Colorado Nat’l Bank, 30 TC No. 97. 


Pension distribution is capital; reorgan- 
ization meant separation from service. 
If an employee receives his entire in- 
terest in a qualified pension or profit- 
sharing plan in one year, it will be 
treated as capital gain if, among other 
provisions, it is because of separation 
from service. The IRS has issued several 
rulings defining separation from service 
when the distribution occurs in con- 
nection with the merger or reorganiza- 
tion of the employer. The IRS now re- 
states the principle which it follows: “A 
corporate liquidation or reorganization 
which brings about a change in employ- 
ment relationship in no more than a 
formal or technical sense and . . . does 
not involve a substantial change in the 
make-up of employees” is not a separa- 
tion from service. But separation does 
occur “‘where the corporate liquidation 


or reorganization is not itself the cause | 


of the termination of the employer's 
plan, but is-merely incident to such a 
change in the ownership of the busi- 
ness as might occur in the case of a non- 
corporate employer.” Previously, rulings 
applied this principle to a stock-for-prop- 
erties reorganization and one that was 
essentially a purchase for cash. The case 
here ruled upon was a stock-for-stock 
reorganization followed by a merger. In 
practical effect, the IRS says, this is the 
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same as the stock-for-property reorgani- 
zation, in which capital gain treatment 
of the employees’ trust distributions was 
allowed, and the IRS accordingly allows 
it here. The ruling takes the position 
that, for the purpose of interpreting 
this part of the statute, the cases dealing 
with carryover of losses through a mer- 
Shops, Stanton Brewery, 
etc) are irrelevant. Rev. Rul. 58-383. 


ger (Libson 


Holiday not counted for sick pay wait. 
Che sick pay exclusion is not applicable 
to a paid holiday which is a non-working 
day. If sickness begins on such a paid 
holiday, the seven-day waiting period 
begins on the next working day but will 
thereafter include non-working days. 
Rev. Rul. 58-371. 


$30,000 payment to widow of principal 
stockholder a gift. Taxpayer’s husband 
had been the president and 83% stock- 
in a corporation that in 1953 
after his death paid her a $30,000 death 
benefit. While the corporate resolution 


holder 


for the payment referred to it as a gift, 
the corporation withheld income tax on 
it and claimed it on its income tax as a 


deduction. The court finds that the pay- 
ment was intended as a gift and is, there- 
fore, not taxable. Carley, DC Ohio, 5/ 
19/58. 


Settlement in cancellation of employ- 
ment contract ordinary income. An 
amount received by an employee as con- 
sideration for the cancellation of an em- 
ployment contract is ordinary income in 
the year of receipt. } .owever, withhold- 
ing for income tax or social security is 
not required; the payment is not wages. 
Rev. Rul. 58-301. 


Optionee considered as owning present 
trust interests of qualifying relatives. In 
determining whether an optionee owns 
less than 10% of the corporate stock so 
as to qualify the option as a “restricted 
stock option,” the optionee is considered 
to own proportionately the present in- 
terests of qualifying relatives in a trust 
holding shares of stock in the corpora- 
tion granting the option, but is con- 
sidered not to own remainder or other 
remote such relatives, 
whether vested or contingent. In so rul- 
ing the IRS follows the rationale of a 


interests of 


247 


case (Steuben Securities 1 TC $95) that 
interpreted the personal holding com- 
pany rules about interest in a trust as 
meaning that “beneficiary” meant only 
a holder of a present interest. The rul- 
ing notes that no position is taken on a 
trust which 
Rul. 58-325. 


Taxation of compensation + 


accumulates income. Rev. 


No income tax upon relinquishment of 
vested rights in non-exempt plan. An 
employee relinquished his vested rights 
to the amount of his employer's con- 
tributions to a non-exempt employees’ 
trust. The amounts relinquished were 
never made unqualifiedly available to 
him; consequently there was no actual 
or constructive distribution to him to 
create a tax liability by employee or by 
trust. Rev. Rul. 58-307. 


Salary continuation payments to widow 
were gifts. A corporation in which tax- 
payer’s husband owned over 50% of the 
stock continued paying his $36,000 an- 
nual salary to her for the remainder of 
the year after his death. The court finds 
a gift was intended, not taxable to the 
widow. Johnson, DC Tex., 7/2/58. 
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IRS concedes—no estate tax 


on pension plan death benefit in final Regs. 


— rHE FACT that the 1954 Code, 
in a new provision, excluded from 
estate tax an annuity (or other pay- 
ment) receivable under a qualified pen- 
sion plan, the Commissioner in his pro- 
posed Regulation had taken the posi- 


tion that, if the source of the payment 
was life insurance, it must be taxed as 
such. The final Regulations concede 


that there is no authority in the Code 
for such action. 
The 1954 Code for 


troduced a provision in the estate tax 


the first time in- 
law (Section 2039) to deal specifically 


with the taxation of the value of pay- 


ments to be received by a_ surviving 
beneficiary of a joint and survivor an- 
nuity. (The section was not intended to 
apply to the proceeds of insurance on 
the life of the such being 
Section 2042 of the Code.) 
2039(c), 


of Annuities Under Certain Trusts and 


decedent, 
covered by 
Section entitled “Exemption 
Plans,”’ excludes from the gross estate of 
an employee dying subsequent. to De- 
1953, the 


“other payment” receivable by 


cember 31, value of an an- 
nuity o1 
any beneficiary (other than the execu- 
tor) which is attributable to the contri- 
butions previously made by the employer 
of the decedent under a qualified pen- 
sion, profit-sharing, stock bonus, or re- 
tirement annuity plan. 

The Proposed Estate Tax Regulations 
(in Section 20.2039-2(a)) took the posi- 
tion that, if a payment to a beneficiary 
under a “qualified plan” constituted 
proceeds of life insurance, the exclusion 
from the gross estate provided by Sec- 
2039(c) of the Code 


apply. 


tion would not 


However, example (3) in 
20.2039-2(b) of the 


states, in effect, that a lump sum pay- 


Section 
final Regulations 
ment made to a decedent’s beneficiary 
under a “qualified” pension plan_ is 


excludible from the decedent’s gross 


estate whether or not such payment con- 
stitutes the proceeds of life insurance. 


(Note: The same treatment would be 
accorded a similar distribution under a 
qualified profit-sharing plan.) 

In the 


“qualified” plans, the final Regulations, 


case of contracts not under 


as did the proposed Regulations, sep- 


arate the insurance element from the 
annuity factor in combination policies, 
such as retirement income or endow- 
ment policies, by providing that, if a 
terminal re- 


serve value (virtually the equivalent of 


decedent dies before the 
the “cash surrender value’) equals the 
death benefit, the contract is an in- 
treated 
under Section 2042. (See Section 20.2039 
—1(d)) The benefit under a retirement 
income policy maturing during the de- 


surance policy which must be 


cedent’s lifetime is to be treated under 
Section 2039 as an annuity, whereas the 
death benefit of such a contract prior 
to maturity may be taxed as life insur- 
ance proceeds. This was the treatment 
that the proposed Regulations would 
have given to payments under qualified 
plans also. 

The major difference between the 
final and_ the 
Regulations lies in the 


Regulations proposed 
fact that the 
proposed Regs. pierced the veil of the 
“qualified plan” and treated insurance 
as insurance, whether or not payable as 
an annuity or “other payment” under 
such a plan. The final Regulations con- 
cede that there is no authority in the 
Code for such action and that a_pay- 
ment under a “qualified plan” is a “‘pay- 
ment” whether or not its source is life 
insurance proceeds. 

To illustrate the operation of the pro- 
that, 


suant to a qualified plan, a trustee uses 


posed Regulations, assume pur- 
a portion of the employer’s contribution 
to the trust to purchase a contract from 
an insurance company which provides 
for the payment of a $100 a month for 
life to the employee upon his retire- 
ment at age 65 and similar monthly pay- 
ments thereafter to his surviving bene- 


ficiary for life. This policy further pro- 
vides that, if the employee dies before 
attaining age 65, death benefits of $15,- 
000 will be paid to his beneficiary in 
lieu of the survivor annuity. Assume 
this 
contract at age 65 is $15,000. Under the 
proposed Regulations, if the employee 
died before reaching age 65, the death 


that the terminal reserve value of 


benefits paid to the surviving beneficiary 
would be insurance 
payable on the life of the decedent. 


Whether the proceeds would be includ- 


considered to be 


ible in the estate of the deceased em- 
ployee would depend on the rules set 
out in Section 2042 of the Code, i.e., on 
whether the deceased employee held 
any of the incidents of ownership at his 
death. However, if the employee died 
after reaching retirement age, the value 
of the anuity to be thereafter paid to 
the survivor would not be includible in 
the decedent’s estate, but would consti- 
tute “annuity” proceeds in accordance 
with the dictates of Section 2039(c). 
Assume the existence of the foregoing 
facts with one major change, namely, 
that the policy under consideration is a 
“retirement income” policy with a $10,- 
000 face amount. Such a policy charac- 
teristically provides for the endowment 
proceeds to exceed the face amount of 
the policy; prior to maturity the death 
benefit under such a policy is the face 
amount of such policy or the terminal 
reserve value if greater. Thus, if the 
covered employee died shortly after the 
trustee’s purchase of such a “retirement 
$10,000 
would, under the proposed Regulations, 


income” policy, the payable 


be considered insurance. However, if 
this employee had survived until a date 
prior to attaining his retirement age, 
but at which date the terminal reserve 
value of the contract was in excess of 
$10,000, the proceeds would be deemed 
annuity proceeds. Hence they would be 
excludible from the decedent's estate. 
But, in the final Regulations, the 
Commissioner has withdrawn from the 
position illustrated above. The Regula- 
tions now acknowledge that the value of 
any “payment” received by a beneficiary 
under an employee benefit plan is ex- 
cludible from the deceased employce’s 
gross estate, provided that at the termi- 
nation of the decedent’s employment, 
by death or otherwise, or at the time the 
plan was terminated, such plan met the 
qualification requirements of 
401(a). It is no longer of any conse- 
quence that the proceeds payable from 
the qualified trust or under a retirement 


Section 
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annuity contract would otherwise be 


considered insurance. Accordingly, in 
the foregoing illustrations 
would the proceeds be includible in the 
deceased employee’s estate. 

Che moral here is twofold. It may be 
cheaper from an estate tax point of 


neither of 


view to purchase insurance through a 
“qualified plan” than otherwise, and 
any employee who is a participant in 
such a plan should make certain that 
he has named a beneficiary other than 
his executor to receive the proceeds pay- 
able at his death. w 





lew decisions affecting special industries 


Unit-livestock-price method in a com- 
munity property state outlined. The IRS 
discusses the proper method of deter- 
mining inventories under the unit-live- 
stock-price method in a community 
property state during the year of death 
of one spouse. Rev. Rul. 58-393. 


IRS must allow bad debt reserve ex- 
aminer requires. Taxpayer is a farm 
credit association. The Federal statute 
creating such associations requires that 
they maintain a bad debt reserve as 
Credit 
Corporation, a Federal agency. The court 


prescribed by the Production 
holds that the Commissioner abused his 
discretion in failing to allow as deduc- 
tions for tax purposes the reserves re- 


quired by the Production Credit Corpo- 
ration. Mitchell-Huron Production 
Credit Assn., DC S. Dak., 7/2/58. 


Lease of coal properties and mining 
equipment does not merge interests into 
one depletable unit. Taxpayer, as owner 
of coal properties, leased its mineral 
properties and mining equipment. The 
lease required a certain payment for 
the use of the mining equipment, and 
removal of 


another payment for the 


the coal by the lessee. Taxpayer had 
claimed deductions for depreciation on 
its mining equipment. but the Com- 
missioner disallowed them on the theory 
that the lease agreement merged tax- 
payer’s interest in the coal in place and 
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in the equipment into one economic 
depletable unit. The court holds the 
Commissioner's position not authorized 
by any provision of the Code and allows 
taxpayer a depreciation deduction with 
respect to the entire basis for its de- 
preciable property. Keystone Coal Co., 
30 TC No. 106. 


Gain on herd intended for breeding is 
capital. Taxpayer, a rancher, purchased 
800 head of cattle. He separated the 
heifers from the steers and placed some 
bulls in with the heifers in order to 
breed them. Later that year, because of 
difficulties in feeding the cattle, he sold 
the entire herd without any distinction 
being made between heifers and steers. 
The Tax Court held that, although tax- 
payer showed that he had intended to 
start a breeding herd, he had not estab- 
lished that he was engaged in breeding 
cattle. This court reverses. Taxpayer's 
failure to remain in the breeding busi- 
ness for a long period of time does not 
make the cattle so held part of inven- 
tory. The case is remanded to the Tax 
Court to find the basis of the heifers. 
Carter, CA-5, 6/30/58. 
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Tax-exempt institutions 


AND RELATED MATTERS 





New Tax Court case draws attention 


to churches’ unrelated business activity 


oe Is MANY a family business the 
stockholders of which are anxious to 
get at its “locked-in” assets, but are re- 
luctant to liquidate and perhaps lose 
the greatest asset of all—its value as a 
going Naturally they 
tempted by a “bootstrap” operation— 


concern. are 
frequently a sale to an exempt institu- 
tion which can immediately draw out 
the assets and operate the business to 
meet the purchase price. 

The advantage of selling to a church 
in a bootstrap operation, as distin- 
guished from a sale to a non-exempt 
purchaser, is, of course, that the church 
does not have to pay corporate income 
taxes and, therefore, can afford to in- 
crease the purchase price substantially. 
Generally, the church incurs no personal 
liability in such a transaction; it is given 
what basically amounts to a fee for its 
willingness to trade on its exemption. 

Further, in a bootstrap operation, the 
selling shareholders frequently sell their 
shares for a highly exorbitant price, far 
in excess of fair market value. The pur- 
chaser, whether a church or an under- 
capitalized corporation, is indifferent in 
that it has nothing to lose, having as- 
sumed no personal liability. The selling 
shareholders, however, have a great deal 
to gain, because they are employed by 
the purchaser to render services to the 
business. If the personal services and 
contributions of these former  share- 
holders successfully generate substantial 
income, these shareholders will indirect- 
ly receive this income as capital gain in 
payment of the purchase price, rather 
than as ordinary compensation or divi- 
dend income. If the business enterprise 
the 


sellers are enabled to reacquire the busi- 


proves to be unsuccessful, then 
ness because the purchaser will not have 
the funds to pay the purchase price. 
Some churchmen would like to see the 
Code specifically forbid this kind of 
exploitation of the tax exemption, and 
a newly docketed case (Hawley, Docket 


No. 73110) shows that the IRS is trying 
to make such deals far less attractive by 
attacking the capital-gain treatment of 
the “sale” of the stock. 

Taxpayers in the Hawley case owned 
a one-fifth interest in a corporation 
which, in 1953, was sold to a church. 
The negotiations were conducted by a 


group of outside promoters, who in- 
duced all the shareholders of the cor- 
poration to sell their stock to the 


church for $2,500,000, of which $200,- 
000 was paid in 30 days and the balance 
was to be paid in five annual install- 
ments between 1955 and 1959. Although 
the church received title to the stock, 
the sellers retained their stock certifi- 
cates as security for the unpaid balance 
of the purchase price. 

A subsequent and separate agreement 
was entered into between the sellers and 
the church, whereby (1) the corporation 
was liquidated; (2) the promoters formed 
a new corporation capitalized with $10,- 
000; (3) the church leased and licensed 
the fixed and operating assets of the old 
corporation to the new one for $300,000 
a year plus additional payments based 
on profits; (4) the church agreed to re- 
mit to the selling stockholders 95% of 
the rental and royalty income to be ap- 
plied against the installments due; (5) 
on condition that the new corporation 
entered into 5-year employment con- 
tracts with three of the selling stock- 
holders, including Hawley, the church 
sold the quick assets of the old corpora- 
tion to the new one for $124,000 of the 
preferred stock of the new corporation; 
(6) the church delivered, as security for 
the unpaid balance of the purchase 
price, a judgment note for $1,800,000, a 
mortgage on the plant and equipment 
of $500,000 and an assignment of the 
lease and license agreement and the 
preferred stock acquired in payment for 
the quick assets. 

During 1954 the church paid the sell- 
ing shareholders a total of $300,000. 


Taxpayer elected to use the installment 
method of reporting, his potential profit 
being 99.89%, of the contract price. 

Rev. Rul. 54-420 dealt with an almost 
identical situation; there the Commis- 
sioner indicated that such a transaction 
would not be considered a sale, stating: 
“Transactions of the type involved in 
this case also present a serious question 
as to the essential nature of the agree- 
ment entered into by the [tax-exempt 
organization]. It is the position of the 
Service that, in cases of this general na- 
ture, the amounts received from the 
foundation in fulfillment of the terms of 
the agreement will not be recognized as 
proceeds from a sale requiring capital- 
gains treatment.” 

Although the Commissioner in the in- 
stant case is questioning only the posi- 
tion of the selling stockholder, it also 
opens up vistas in regard to the position 
of the church. The propriety of church 
participation in such transactions has 
been questioned and, even within the 
church organizations themselves, 
answer has been no. Certain 
groups have even gone so far as to re- 
quest legislation forbidding the partici- 
pation of a church in a commercial busi- 
ness unrelated to its primary aims and 
purposes on the ground that, while most 
organizations are of such probity as to 
resist the temptation, those which do 
not give all churches a bad name. 

George W. McKeag, of Philadelphia, 
solicitor for the trustees of the Founda- 
tion of the Presbyterian Church in the 
USA, testifying before the House Ways 
and Means Committee, requested on be- 
half of the Foundation that the words 
“other than a church, a convention or 
association of churches” be deleted from 
Section 511(a)(2)(A) of the 1954 Code. 
This is the section authorizing the taxa- 
tion of unrelated business income of tax- 
exempt organizations and, as it now 
stands, churches are exempted from the 
provision. The Foundation of the Pres- 
byterian Church is requesting that it be 
made subject to the tax. 

The 1954 Code “makes it quite clear,” 
Mr. McKeag said, “that the trustees of 
the Foundation of the Presbyterian 
Church in the U.S.A. have the right 
under that law to purchase a business 


the 
church 


which would be in competition with 
other businesses. They would be in a 
very favorable position in that competi- 
tion because, as a church, no income 
tax would have to be paid on the profits. 
As trustees, it could be argued that they 
have the responsibility to make the most 
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favorable investment of church funds 
possible, with due regard to the safety of 
principal and income. 

“On the other hand, it is equally 
strongly argued that a church should not, 
in our free-enterprise system, be in a 
position to compete in non-church busi- 
activities with other businesses 
which do not have the advantage of this 
tax exemption.” 


ness 


Making clear that the church was not 
requesting denial of its exemption for 
activities related 
to its purpose, and further stipulating 
that the requested amendment should 
not be retroactive, Mr. McKeag clearly 
stated the foregoing as the substance of a 
resolution adopted at the 169th General 
Assembly of the Presbyterian Church in 
the U.S.A. on May 22, 1957. The text of 
the resolution itself further states: 

“In view of the fact that the trustees 
of the Foundation have indicated that 
they are opposed to the free-tax status 
granted to churches, a convention, or 


income derived from 


association of churches with regard to 
income, . .. it is 
that the 
trustees of the foundation make no in- 


unrelated business 


therefore recommended 
vestment in unrelated businesses, where 
income-tax exemptions as defined in In- 
ternal Revenue Code, Section 511, are 
allowable on any profits from said un- 
related business.” 

Gestures on the part of the churches 
themselves in the direction of the elim- 
ination of commercial activity for profit, 
combined with the increasing tendency 
of the Commissioner to deny exempt 
status in borderline cases and to enforce 
the provisions taxing unrelated business 
income, indicate a trend in the handling 
of exempt institutions toward literal in- 
terpretation of their activities and away 
from blinking at undertakings tarred 
with the brush of commercialism. In this 
Commissioner 
entrenched behind his argu- 
ment involving the participation of the 
exempt institution in the Hawley case. 


atmosphere, the seems 


strongly 


Che only difference between the situa- 
tion in Rev. Rul. 54-420 and the Hawley 
case is that the Hawley case involves a 
church, which is exempted from the sec- 
tion taxing unrelated business income 
which the churches themselves are now 
The situation on 
which the ruling was based involved a 
foundation “incorporated for scientific, 


seeking to amend. 


charitable, educational and religious pur- 
poses.” 

In the event that this important point 
of fact is used against him, the Commis- 


sioner has a second line of attack in 
Hawley in the Kolkey decision (CA-7, 
4/17/58, aff'g. 27 TC 37 (1956)), in 
which the $400,000 paid the shareholders 
by the charitable foundation as a down 
payment was held to be a fully taxable 
dividend. The basis of the finding here 
was that the new corporation was Capi- 
talized with $1,000 in cash plus $4,000,- 
000 in notes paid for the stock of the 
liquidated corporation. 

The case of the thinly incorporated 
unrelated business, in any event, has a 
significance far beyond Mr. Hawley’s 
capital gains or lack thereof, since it 
arises at a moment when the churches 
themselves are joining with the IRS in 
advocating strictness in this area. w 


Doctors’ offices in hospitals 
raise tax problems 


THE PRACTICE, fairly widespread and ap- 
parently growing, of hospitals’ renting 
doctors for their offices, de- 
fended by administrators as a 
financial benefit to the hospitals, and 
condemned by others as providing un- 
fair advantages to the doctors admitted, 
also threatens to raise tax problems. The 
Senate added to the Technical 
Amendments Bill a provision specifically 
covering rent from such offices, but it 
was dropped in conference on _ the 
ground that the question is essentially 
one of fact. 


Space to 


some 


had 


The Conference Committee report ex- 
plained that, under existing law, “ex- 
empt organizations subject to the un- 
related business income tax must include 
in their gross income derived from an 
unrelated trade or business a percentage 
of the rentals derived from business 
leases of their rental propcrty which is 
subject to an indebtedness. An exception 
provides that no lease shall be considered 
a business lease if it is entered into pri- 
marily for purposes which are substan- 
tially related (other than the need for 
income) to the exercise or performance 
of the 
basis for the organization’s exemption.” 


functions which constitute the 


The possibility of a loss of tax exemp- 
tion was cited as one of the most im- 
portant reasons why hospitals should 
curtail the renting of office space to phy- 
sicians in a recent study by The Founda- 
tion for Management Research, Inc. in 
Chicago. It characterized as dangerous 
“the tendency by hospitals to broaden 
out into commercial enterprises and to 
rent office space to physicians who are 
thus enabled to utilize these publicly en- 
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dowed facilities for private gain. These 
physicians’ offices, either in the hospital 
itself or in separate office buildings 
erected on hospital grounds, are as yet 
relatively few. Some of these buildings 
have included some commercial enter- 
prises such as florists, restaurants, haber- 
dasheries, barber shops, drug stores, sur- 
gical supply shops—all available to the 
public at large. However, the literature 
has indicated no sober grappling with 
the fundamental issues and their rami- 
issues are under- 
stood, it is believed that these commer- 
cial activities in a hospital setting will 
prove extremely disquieting to hospital 
trustees, businessmen and physicians.” 


fications. Once these 


The report cites some important non- 
tax reasons why such office buildings are 
undesirable: dissatisfaction among phy- 
sicians unable to rent such limited space, 
it usually being available to senior staff 
dissatisfaction among 
potential contributors at the use of the 
hospital's limited land, borrowing power 
and funds for a commercial venture 
when increase in beds is needed by prac- 
tically all finally the 
threat to the tax exemption of the hos- 


members only; 


hospitals; and 
pital for property as well as income taxes 
and the related possibility that the con- 
tributor will lose his deduction. 

“The tendency of hospital-offiiced phy- 
sicians to take over the facilities of their 
hospitals and to convert them into pri- 
vate ‘group clinics’ for their own private 
profit, threatens the tax exempt char- 
acter of the hospitals in three ways: (a) 
since some of the tax-exempt benefits 
of such hospitals ‘inure to private in- 
dividuals,’ we may find a crackdown by 
the IRS; (b) the local property tax de- 
duction might well be prorated on the 
basis of the amount of hospital space 
(both parking and office) devoted to 
private individuals and their private 
medical practice; and (c) in connection 
with Federal income taxes, the IRS may 
refuse to allow corporations or indi- 
viduals to deduct their contributions to 
non-profit hospitals which maintain hos- 
pital-officed physicians on their grounds. 

“Hospitals which have plans to build 
medical office buildings for their senior 
staff members or even other physicians, 
and have indicated that their rentals 
would range from $4 to $6 per square 
foot, would have to prove to the IRS 
that this is not below cost. Investigation 
discloses that the rock-bottom cost of 
amortizing the capital investment in a 
building, plus operating cost of such a 
building today, is $6.46 per square foot 
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before profit. To rent out these offices 
for less means that the hospital is using 
its tax-exempt status to subsidize a few 


October 1958 


individuals. Not only the IRS, but local 
taxpayers may take such tax discrimina- 
tion to court.” * 


New decisions on exempt institutions 





Transfer of stock to exempt organiza- 
tion for cash, notes and bonds is a bona 
fide sale. Taxpayers, who were advanced 
in years, wanted to sell their interests in 
an affiliated group of corporations. They 
negotiated with a representative of the 
alumni of New York University who 
caused a new company to be organized 
with a capital of $1,000, exclusively for 
charitable or educational purposes, and 
solely for the benefit of New York Uni- 
versity. Taxpayers transferred their stock 
in the affiliated group for cash, notes and 
bonds of the new company. The affiliated 
group was then merged into the new 
company, with retained as 
managers under long-term employment 
The that there 
was no reorganization, as alleged by the 


tax payers 


contracts. court finds 
Commissioner, in the absence of a con- 
tinuity of interest in the old owners of 
the affiliated Rather, the ex- 
change constituted a bona fide sale to 
a “feeder” 


group. 


organization, deemed tax- 
exempt for the period involved, 1948- 


1951. [For years after 1951 the Code 





Transfer of trust interest to husband a 
valid sale. Taxpayer was life beneficiary 
of certain trusts created by her mother 
in 1920. She also had a contingent re- 
mainder which it was thought would re- 
quire inclusion of the corpus in her 
estate. She wished to keep her inde- 
pendent funds and agreed to sell the 
trust interests to her husband. The price 
was fixed by their son-in-law. The court 
holds the transaction was a valid trans- 
fer of complete ownership of the wife’s 
interest without qualification or condi- 
tion, with the result that the wife is no 
longer taxable on distributions of trust 
income. Evans, 30 TC No. 78. 


Basis of trust stock is cost to settlor. The 
basis of stock sold by a trustee of a trust 
is the cost to the settlor and not the 
fair market value at the date of the 
settlor’s death. The trust was, the court 
finds, irrevocable and the rule applicable 
to gifts applies. The trustee had argued 
that the trust was in fact revocable be- 


cause the trustee, a brother of the 


‘New trusts & estates decisions 


denies an exemption to feeder corpo- 
rations.—Ed.| Howes, 30 TC No. 93. 


No deduction for contributions to Bur- 
mese charities. A Fulbright scholar in 
Burma contributed monies to charities, 
schools and hospitals in that country. 
The contributions are held not deduct- 
ible either as charitable contributions 
(only domestic charities qualify), contri- 
butions to or for the use of the U. S., or 
as business expenses. Er Selcuk, 30 TC 
No. 101. 


Premiums of assigned policies allowed 
as charitable contribution. A corporation 
applied for life insurance on the lives 
of its officers, and on the same day 
paid the initial premiums and then 
irrevocably assigned the policies to a 
charitable organization. The IRS rules 
that the assignment is a gift of property 
and the allowable deduction is its fair 
market value, here equivalent to the 
initial premiums paid by the corpora- 
tion. Rev. Rul. 58-372. 


settlor, had a broad power to invade 
corpus for the settlor’s benefit. Further- 
more, fees paid by the settlor’s widow to 
rights to the 
corpus, and to effect a compromise settle- 
ment, as well as Federal and state estate 
taxes paid by the trust, may not be 
added to the basis of the stock sold. 
Trust of Spero, 30 TC No. 85. 


establish her intestacy 


Oil trust beneficiary denied depletion; 
corpus bore it. The Code allocates de- 
preciation and depletion on trust prop- 
erties in accordance with the instru- 
ment creating the trust (or, in the ab- 
sence of any direction, in accordance 
with income). Taxpayer, here an income 
beneficiary of a trust, claimed part of the 
depletion allowance on the trust prop- 
erty. The court finds that the instru- 
ment here was a will as modified by 
subsequent agreements and that the 
controlling provision was the one re- 
quiring the trustee to allocate receipts 
to principal or income in accord with 
Texas law. That law requires a trustee 


of oil properties to allocate to corpus 
the same amount as is allowable as a 
depletion deduction for Federal income 
taxes. Furthermore, a state court had 
approved the trustee’s accounting giving 
the taxpayer net income after deduction 
of the provision for depletion. It follows 
that the trust itself bore the expense and 
is entitled to the deduction. Est. of 
Little, 30 TC No. 98. 


Government asks certiorari 
on dealer’s reserves 


Tue Soriciror GENERAL has announced 
that request for certiorari is authorized 
in the Glover case (253 F.2d 735), in 
which the Eighth Circuit held that 
amounts withheld by a finance company 
out of the sales prices of goods sold on 
a financed installment contract are not 
income because they are not available to 
the dealer. Other circuits have held to 
the contrary, and it is to be hoped that 
the Supreme Court will grant certiorari 
so that a uniform rule may be estab- 
lished. ve 





CLASSIFIED 
ADVERTISING 


Classified advertising will be accepted 
for publication for help wanted, situa- 
tions wanted, business opportunities, 
practices for purchase or sale, purchase 
and sale of merchandise, and similar 
items. Rate per insertion: 60¢ per line, 
minimum, $3. Address copy for adver- 
tisement, together with check, to The 
Journal of Taxation, 147 East 50th 
Street, New York 22. Replies should 
also be sent to this address. 











HELP WANTED 
TAX DEPT. SUPERVISOR—For grow- 
ing NYC CPA firm. Diversified tax prac- 
tice. Opportunity for challenging and 
creative work. Position requires tax 
planning, research, tax examinations, 
conferences, and departmental adminis- 
tration. Submit complete resume. Box 


145. 


SITUATIONS WANTED 
YOUNG ATTY.—Attending NYU, 
LL.M. in taxation, desires position law 
firm specializing in taxation. Box No. 
146. 


ATTORNEY-—young, LL.M. tax law— 
Columbia, two years diversified tax ex- 
perience, accounting background, desires 
tax position, preferably with law firm in 
NYC area. Box 144. 
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rett JM & Seago E, Partners and 
artnerships, The Michie Co. (Char- 
ttesville, 1956) 1712pp. (1958 Sup- 
lement also) $30.00 

kford, Successful Tax Practice, Pren- 


fe M&S 







ice-Hall, (Englewood Cliffs, 1952) 
84pp. 3rd ed. $5.65 

ey W J, How to Handle Taxes in a 
law Practice, Institute for Business 
lanning, Inc., (New York, 1957) 
28pp. (loose leaf). Each chapter 
onsiders a typical transaction in 
eneral law practice, discusses the 
ax problems involved; with check 
ists and citations to law and case. 
hran H P, Scientific Employee Bene- 


it Planning, Little, Brown & Co., 
Boston, 1954) 3854p with 1954 sup- 
lement—$10.00. Readable, largely in 


E N, Federal Taxation 


swold 


bd. with "57 supp.) Foundation Press, 
nc., (Brooklyn) $9.50 

Suman, R S, Arms Length Trans- 
ctions. The Ronald Press Co., (New 
fork, 1958) 169pp. $10.00. One in 
he “Practitioners’ Library” series. 
eatures charts setting forth tax- 


ayer’s arguments in each case oppo- 
ite the finding. 

ser, Encyclopedia of Tax Procedures, 
Prentice-Hall, (Englewood Cliffs) 

ser Institute, JK, Standard Hand- 
ook of Business Tax Techniques, Mc- 


jraw-Hill Book Co., (New York, 
957) 568pp. (monthly supplement) 
ombined price—$19. 

sselman R, Ale pare nl Federal Tax 
andbook, The Michie Co. (Char- 
ottesville, 1958) 1261pp. $20.00 

dman, Seidman’s Legislative History 


{ Federal Income and Excess Profits 


ax Laws: 1953-1939, Prentice-Hall, 
KEnglewood Cliffs, 1954) 3010pp. 2 
wolumes. $25.00 

fdman, Seidman’s Legislative History 


bf Federal Income Tax Laws: 1938- 
1861, Prentice-Hall, (Englewood Cliffs, 
1938) 1166pp. $10.00 

trey S S & Warren W C, Federal In- 
fome Taxation, Foundation Press, 
Inc., (Brooklyn, 1955) $10.50 

z Ideas Manual, Prentice-Hall, (En- 
lewood Cliffs) 

z Planning under the New Regula- 


ions, The Journal of Taxation, (New 
York, 1957) 194pp, $4.95. 14 papers 
from the 3rd Annual Institute on 
Taxation conducted by the Texas So- 
riety of CPAs with the cooperation 


pf the Univ. of Houston. 

fughner J L, Tax Planning & Fee 
Setting for Profitable Law Practice, 
The Journal of Taxation, (New York, 
958) 110pp, $8.00. Looseleaf, in- 
fludes periodic revisions. 
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pughner, How to Save Taxes Through 
Proper Accounting, Prentice-Hall, 


(Englewood Cliffs, 1954) 310pp $5.65 
Erzberg, Saving Taxes Through Capi- 
fel Gains, Prentice-Hall. (Englewood 


liffs, 1957) 430pp $12.50 

fnley, New Rapid Tax Depreciation: 
7 to Use It Profitably, Prentice- 
all (Englewood Cliffs) 
COUNTING—ARTICLES 

ortization premium, gov't bonds 
bout to be refunded, 28NYCPA523, 


6pp 
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mn Sp. Ct. 
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cases; victory of proper 
foreseen, Heffern J H 
Oct58, 2pp 

income; does Auto Club of 
ich add fixed date requirement to 
eferment of? Behrends F L 9JTAX 
0, July58, 3pp 









include also references to current 


Cases support allowance of offsetting ex- 
penses when claim of right income is 
taxed, Freeman HA, 9JTAX132, Sep 
58, 3pp 

change of method 

Inequities of change of method, applica- 
tion of Tech Changes Bill to, 9JTAX 
89 Aug58 3pp 


reserves 


Bookkeeping procedure and tax prob- 
lems of all parties to a typical fi- 
nanced sale; conflicting cases dis- 
cussed, Patten W & Adams B 36Taxes 
485, July58, Tpp 

Dealers reserves withheld by finance co. 
are income at sale; legislation needed, 
43CornellLQ719, Sum58, 7pp 


time of accrual 


IRS says incorporation of service busi- 
ness, sale of stock makes proceeds tax- 


able as fees (TC Docket), 9JTAX151, 
Sep58, lpp 

AUTHORS 

Spreading; capital asset; taxes of heirs; 
other problems, 9JTAX140, Sep58, 
3pp 


CAPITAL ASSETS 


Capital asset and sale definitions irrele- 
vant in Sp. Ct. test: is future in- 
come being realized? 26GWashLR 


760, Jun58, 5pp 
Tax can exceed 25%, 9JTAX144, Sep58, 


lpp 
CHARITABLE 


contributions 

Can’t deduct fee for care of lot, Bach- 
rach J C 9JTAX143, Sep58, Ipp 

Tax advantages of gifts of remainder 
interests; recent rulings, legislation, 
Entrekin E 44ABAJ787, Aug58, 2pp 

Corporate giving, legal and policy as- 
pects, taxes mentioned, Pascoe C R 
10TaxExec379, Jul58, 14pp 

Gifts that can increase spendable in- 


come, Rogers D 9JTAX230, Oct58, 
4pp. 

organizations 

Properly drawn charter important in 
qualifying as exempt, Reiling H T 
9JTAX168, Sep58, 2pp 

Definition of charitable organization 


clear IRS Chief Counsel savs, Reiling 
H T 44ABAJ525, June58, 8p 

IRS attacks stockholders bail out by 
sale to charity; churchmen ask law 
change (TC Docket), 9JTAX250, Oct 


58, 2pp 
COLLECTION OF TAXES 
liens 
Ass’t. Reg. Counsel discusses removal 


procedure; related local tax liens: in- 
choate mortgage, Yudkin L 33JSBCal 
231, May-Jun58, llpp 

Priority of tax liens to other liens: 
comprehensive, Walker R M 9JTAX8, 
July58, 4pp 

transferee liability 


Insurance, life; Beneficiary should be 
liable for decedent's income tax; cases 
analyzed; written hefore Stern, Wag- 
man S P 36Taxes385, June58, 12pp 

Insurance proceeds, when safe from 
transferee liability, Lore M M, 9JTAX 
104 Aug58 3pp 


COMPENSATION 


Inflation-proof deferred comp plan: em- 
ployer contracts to deliver marketable 
securities; legal, tax aspects analyzed, 
Cornfield M 36 Taxes557, Aug58, 5pp 

Reasonable compensation, analysis of 
recent decisions, Phillips J C 9JTAX 
120 Aug58 3pp 

Deferred compensation, avoiding tax to 
employee at time of agreement, 
Barnes W T 9JTAX14, July58, 2pp 


Excerpts from talk on taxability of 
deferral plans, 97Tr&Est639, Jul58, 
4pp 

CORPORATION—BOOKS 

Holzman R S, Corporate Reorganiza- 


tions, The Ronald Press Co., (New 
York, 1955-revision 1956) 487pp. 
$15.00 


Holzman R S, The Tax on Accumulated 
Earnings, The Ronald Press Co. (New 
fork, 1957) 136pp, $10.00. Analysis 
of practically every case on this issue; 
“Practitioners’ Library Series.” 

Lore, M M, Thin Capitalization, The 
Ronald Press, (New York, 1958) 
26lpp, $10.00. “‘Practitioners’ Library 
Series.”” Features charts setting forth 
the factual situation in each case 
and a taxpayer’s argument against 
the finding. 

Molloy R T, Federal Income Tazation of 
Corporations, Committee on Continu- 
ing Legal Education, (Philadelphia, 
1957) 


Sarner L & Howell C M, Organizational 
Problems of Small Businesses, Com- 
mittee on Continuing Legal Education, 
(Philadelphia, 1956) 204pp, $3.00 

How to Organize the Close Corporation 
to Minimize Taxes, The Journal of 


Taxation, (New York, 1957), 96pp, 
$2.00. Practitioner’s Guide No. 4. 
CORPORATIONS—ARTICLES 


Review of tax reasons for and against 
doing business as a corporation, Kor- 
ner JG III 10SCLQ627, Sumd8, 27pp 

Summary of problems involving related 
taxpayers; analysis of cases, Meldman 
L L, 9JTAX158, Sep58, 4pp 

Survey of legal, personnel, tax problems 
in bonus, fringe, expense plans, Mur- 
phy R E 1958UN1ILFI, Spr58, 24pp 

Factors in choosing capitalization of 
new corporation, Willard D G 31 
NewsB134, Jun58, 7Tpp 

Formation of new cornvorations, tax 
planning for, Willard D G 9JTAX74, 
Aug 58, 4pp 

Analysis of rulings on active business 
rule for spin-offs and partial liquida- 
tions, 9JTAX220, Oct58, Ipp 

accumulated earnings tax 

Regulations narrow definition of ac- 
cumulated earnings for anticipated 
needs, 9JTAX48, July58, 3pp 

close 

Criteria courts use in deciding whether 
withdrawal is loan or dividend; num- 
erous citations, 36NCLR540, Jun58, 
4pp 

Summary of 1958 law, changes affect- 
ing small business, Hart H H, 9JTAX 
218, Oct58, Ilpp 

collapsible 

Two-shot corporations may not be col- 
lapsible, Donaldson J B 8JTAX338, 
June58, 3pp 

Is corporation collapsible and thus ex- 
cluded from 337 three years after 
purchase of property? 283NYCPA597, 
Aug58, Ipp 

parent-subsidiary 


Advisory group proposal for intercorpo- 
rate stock redemptions would not 
eliminate statutory overlap, Hardy 
D J 9JTAX70, Aug58, 2pp 

reorganization 

Mills group proposal to tax contribution 
of 306 stock criticized, Greene R L 9 
JTAX160, Sep58, Ipp 

Conditions under which IRS will rule 
that redemption is not a dividend to 
remaining stockholders; new construc- 
tive dividend case on TC Docket, 
Meldman L L 9JTAX221, Oct58, Ip 

Concise lucid summary methods acquir- 
ing another corporation without tax; 
legal, business complications; practi- 
cal, Rowen J R, 36Taxes479, Jul58, 


Tipp 

Coastal Oil Storage disapproved for dif- 
ferent reasons. Dobrzensky M W & 
Sweet J 9JTAX38, July58, 3pp 

thin 

Checklist of procedures in thin incorpo- 
ration, Kahn G J 8JTAX341, June58, 
8pp 

DEDUCTIONS G EXPENSES—BOOKS 

How To Handle Travel and Entertain- 
ment Expenses to Assure Tax De- 
ductions, The Journal of Taxation, 
(New York, 1958), 64pp, $2.00. Prac- 
titioner’s Guide No. 5. 


;UMULATIVE INDEX TO CURRENT TAX LITERATURE 


DEDUCTIONS G EXPENSES—ARTICLES 


Policy of tax benefits to home owners 
criticized; limited deduction of rent 
proposed, Balch B L 11NatTJ168, 
Jun58, 15pp 

Penalties—courts apply frustration-of- 
public-policy and hardship tests, 43 
CornellLQ725, Sum58, 7Tpp 

Bribes to foreign officials, political con- 
troversy over deductibility, 9JTAX 
60, July58, lpp 

education 


Education to maintain present -_ 
explanation of new regs, Gad S 
WisBB No. 3, June58, 5pp 


illegal 
Development of cases leading to recent 


Sp. Ct. allowances, 19MontLR140, 
Sprss, 9pp 
investment 


Proxy fight expenses should be deduct- 
ible, Webster G D 25JBADCo1355, Jul 
58, 6pp 

Proxy battle expenses; tax corporate law 
questions; recent cases analyzed, 44 
ABAJ686, Jul58, 3pp 

obsolescence 

Wide screens make old movies obsolete, 
(TC Docket), 9JTAX134, Sep58, Ipp 

repoir 

Cases on repair v. capital expenses re- 
viewed; conclusion, distinction will re- 
main unclear, Cook J B 8JTAX327 
Juneb58, 4pp 

travel and entertainment 

Reimbursed expense as dividend; partial 
solution no reimbursed expenses, sal- 
ary increase, 9JTAX34, July58, Ipp 


DEPLETION 

percentage 

Political arguments for and against per- 
centage depletion; legislative history, 
Blaise F J 36Taxes395, June58, 32pp 

DEPRECIATION 


Case history of a depreciation contro- 
versy over a tugboat; regulations, cases 
analyzed, Lowrimore C S, Sr., 9JTAX 
130, Sep58, 3pp 

Useful lives; C of C calls 
obsolete and unrealistic, 
9ITAX86 Aug58 4pp 

Current dollar depreciation favored by 
corporations; AICPA survey, 8JTAX 
330, June58, Ipp 


1958 small business 

Law explained; suggestions for best 

uses, Lowrimore C S Sr, 9JTAX206, 
Oct58, 3pp 

reinvestment 

Excess of replacement cost over accumu- 
lated depreciation should be allowed 
on retirement and reinvestment, Pe- 
loubet M E 29NJCPAJ11, Jul58, 5pp 


ESTATES AND GIFTS—BOOKS 


Beveridge J W, Beveridge Law of Fed- 
eral Estate and Gift Taxation, Cal- 


Bulletin F 
Barlow 


laghan & Co., (Chicago, 1956-58) 
1544pp, $60.00 
Bittker, Federal Income, Estate and 


Gift Tazation, Little, Brown & Co., 
(Boston, 1955) 1280pp. $11.00 

Lowndes & Kramer, Federal Estate and 
Gift Taxes, Prentice-Hall, (Englewood 
Cliffs ) 

Surrey S S & Warren W C, Federal 
Estate and Gift Taxation, Foundation 
Press, Inc., (Brooklyn, 1956) $10.00 

Federal Estate and Gift Taxes Explained 
—Including Estate Planning. Com- 
merce Clearing House, (Chicago, 
1956) 288pp, $3.00 
The four following titltes cover the 
entire field—property transfers, ad- 
ministration problems, as well as 


taxes: 
Casner, A J Estate Planning, Little, 
Brown & Co., (Boston, 1956) (an- 


nual supplement) 1137pp, $15.00 

Loring, A Trustee’s Handbook (revised 
by MA Shattuck) Little, Brown 
Co., (Boston, 1940) 425pp, $7.50 

Shattuck M A & Farr J F, An Estate 
Planner’s Handbook, second edition 
Little, Brown & Co., (Boston, 1953), 
610pp, $10.75 

Spinney W R, Estate Planning—Quick 
Reference Outline, 5th Edition, 1958, 
Commerce Clearing House, (Chicago, 
1958) 96pp, $1.50 (paper cover) 





i 





ESTATES—ARTICLES 


Mass. Tax Commissioner discusses pro- 
posals for increasing estate tax credit 
for state tax, Dane J 36Taxes553, 
Aug58, 4pp 

Changes in final regulations—prior- 

transfer credit; valuation; contempla- 

tion of death; transfers at death. 

First of two articles, Lowndes C L B 

97Tr&Est708, Aug58, 6pp 


Resume of tax on estates of non-resi- 


dent aliens, Rodman L E 97Tr&Est 
712, Aug58, lpp 
Donee allowed to deduct legal fee to 


contest gift tax; case criticized, 56 
MichLR1217, May58, 3pp 

administration 

Gifts that fail to remove the property 
from the estate for estate tax pur- 
poses, Dunn J P 9JTAX42, July58, 
5pp 

Tax saving in expense deduction elec- 


tion, income or estate tax, remainder- 
man must share, Cimino M & Doutivit 
A 9JTAX165, Sep58, 3pp 

planning 

CPA gives example of typical small 


business owner; shows planned estate; 
family trusts, FitzGerald J J 31News 
B142, Jun58, 7pp 
EXCESS PROFITS TAX—BOOKS 
Seidman, Seidman’s Legislative History 
of Excess Profits Tax Laws: 1946-1917, 
Prentice-Hall, (Englewood Cliffs) 
EXCISE TAXES 


Pro & con for taxing wholesaler rather 


than manufacturer. U.S., Canadian, 
European experience, policy, Lent G 
E 36 Taxes573, Aug58, 10pp 

EXEMPT 

organizations 

Hospitals, leasing of office space to 
doctors may pose tax problems, 9 
JTAX251, Oct58, Ip 

Clubs seeking public patronage may 
lose exemption. Change in regs, 9 
JTAX169, Sep58, 2pp 

Collapsible fund-raiser, case on docket 
may clarify “substantial”, 9JTAX118 
Aug58 2pp 

FARMERS—BOOKS 


Halstead H M, Federal Income Taxation 
of Farmers, Committee on Continuing 
Legal Education, (Philadelphia, 1956) 
129pp, $3.00 


FARMERS—ARTICLES 
Co-operatives, IRS agrees not to tax 
non-cash patronage allocations, Sch- 


warzer W W 33JSBCal290, May-Jun 
58, 4pp 

Livestock, comprehensive consideration 
of grower’s tax problems, Freeze C A 
9JTAX51, July58, 3pp 

FOREIGN—BOOKS 

Barlow and Wender, Foreign Investment 


and Tazxation—Harvard Law School 
International Program in Tazation, 
Prentice-Hall, (Englewood Cliffs, 
1957) 506pp, $7.50 

Gibbons W J, Tax Factors in Basing 
International Business Abroad, Law 
School of Harvard University, (Cam- 
bridge, 1957) 178pp, $5.00. Study of 


U.S. tax advantages in having in- 
termediate foreign holding corp. to 
own stock of foreign operating com- 
panies and of the tax and corpora- 
tion laws and exchange controls of 13 
popular “base” companies. 

Posner S I & Allan H J, Federal Taxes 


and Foreign Investments, Public 
Affairs Press (Washington, 1958) 
l4pp, 50c. Easy to read; no citations; 
introductory. 

FOREIGN—ARTICLES 

Sec. 1235 unfair to foreign inventor, 


Rado A R 9JTAX96 Aug58 4pp 

ABA proposals for foreign tax credit 
limitations, WHTC definition, 8J'TAX 
372, June58, lpp 

business 

Analysis of premises behind Spermacet 
decision, Baker R P, 9JTAX154 Sep58, 
2pp 

Why U. S. movies are made abroad, 
Bernstein I, 9JTAX156, Sep58, 1pp. 

Choosing form of organization; re- 
mitting profits; taxes on employees, 
Cameron A 106JAccount45, Jul58, 6pp 

Survey of tax on foreign income; sug- 
gestions for choosing method of do- 
ing foreign business, Munsche R C 
24NYUBusSer36, Jul58, 8pp 


holding company 

Organizing, operating foreign base hold- 
ing company, Meek M R 30ChiBR403, 
Jun58, 5pp 

Tax, other problems in organization; 
list countries used, hazards foreseen, 
Phelps J O 283NYCPA486, Jul58, llpp 

American use of 3rd company havens 
to hold stock of foreign business 
described to Canadian tax men, Can 
TaxConf133, 1957, 28pp. 


Warning: foreign corporations may be 


personal holding companies, 28NY 
CPA454, Jun58, Ip 
income 


Pro & con for U.S. credit for waived 
foreign tax, Hollman L D 9JTAX152, 
Sep58, 3pp 

Compilation of law, regulations on US 
tax on US citizen living abroad, 
Kallman D H 10TaxExec342, Jul58, 
19pp 

US credit for waived Pakistan taxes 
(dropped from treaty) analyzed, Kust 
M J 9JTAX150, Sep58, 3pp 

US & Canadian tax on US executive 
living in Canada, Smith L J 10Tax 
Exec361, Jul58, 8pp 

Regs drop negotiating office rule for in- 
come source, 9JTAX155, Sep58, lpp 

Mexico, summary of taxation of US 
business in, Gumpel H J 36Taxes427, 
June58, 10pp 


non-resident citizens 

Basic principles of taxation of non-resi- 
dent citizens, foreign income, Meek 
M R, 8JTAX370, June58, 2pp 


taxes 

Credit for waived foreign taxes should 
be allowed; Pakistan tax and “spar- 
ing’ provision in treaty analyzed 
[written before Senate eliminated 
provision.—Ed.|, Crockett J P 11Nat 
TJ156, Jun58, 12pp 

Credit for foreign taxes waived, 
be inequitable, Surrey S S 
TJ156, Jun58, 12pp 


western hemisphere trading corp 
Law outlined; sales subsidiaries with 


would 
11Nat 


only tax purpose, little activity, 
warned of danger, Friedman P H 
6AYoungJ1, Jul58, 12pp 
FORMS 


Residence, IRS form for deferring gain 
on sale uses wrong date, 9JTAX34, 
July 58, lpp 


FRAUD—BOOKS 


Balter, H G, Tax Fraud: What the 
Practitioner Needs to Know to Pro- 
tect His Client, The Journal of Taxa- 
tion, (New York, 1957) 96pp, $2.00. 
Articles originally published in The 
Journal of Taxation, ‘Practitioners’ 
Guide No, 3.” 

Kostelanetz B & Bender L, Criminal 
Aspects of Tax Fraud Cases, Com- 
mittee on Continuing Legal Education, 
(Philadelphia, 1957) $3.00 


Mortenson, E R, Federal Tax Fraud 
Law, Bobbs-Merrill Co., Ine., (In- 
dianapolis, 1958) 

FRAUD—ARTICLES 


Innocent wife may not be liable for 
fraud on joint return, 9JTAX177, 
Sep58, Ipp 

Limitation on civil fraud, ABA proposes 
8-year statute, 9JTAX116 Aug58 lpp 

Professionals, expanding concept of tax 
fraud endangers their licenses, F'ree- 
man H A 9JTAX2, July58, 3pp 

IRS fraud and collection procedures im- 
prove, says IRS, 8JTAX3873, June58, 
2pp 

Disbarment of attorneys for tax evasion 
too harsh a penalty, 9JTAX4, July58, 
2pp 

investigation 

Comments on ethical problems of prac- 


titioners, investigative powers of IRS, 
Mullens R A 10SCLQ670, Sum58, 9pp 


GIFTS 


Proposed regulations on family and short 
term trusts, problem raised by, Win- 
ton S C 8JTAX351, June58, 2pp 

Unreported gift situations, typical; State 
Bar Tax Section speech warning gen- 
eral lawyers about, Mason J C 8JTAX 
327, June58, 4pp 


Cases, legislative history, esp. gifts 
under uniform state acts, Forbes B N 
19MontLR106, Spr58, llpp 


INCOME 

Courts correct in finding strike benefits 
taxable; policy questioned especially 
when benefits are in kind, 19UPittLR 
824, Spr58, 5pp 

IRS to reconsider policy on customers’ 
contributions for construction of fa- 
cilities, 9JTAX210, Oct58, Ip 


INSURANCE—BOOKS 


Foosaner S J, Foosaner Tax Uses of 
ife Insurance, Callaghan & Co., 
(Chicago, 1957) 265pp, $8.50 

Harnett, Taxation of Life Insurance, 
Prentice-Hall, (Englewood Cliffs, 
1957) 296pp, $7.50 


How Federal Taxes Affect Life In- 
surance and Annuities, Commerce 
Clearing House, Inc., (Chicago, 1958) 
96pp, $1.50 


INSURANCE—ARTICLES 


Thirty reasons why life insurance should 
be included in employee plans, Howes 
A S 97Tr&Est717, Aug58, 2pp 

Form for insured buy-sell agreement; 
recent cases analysed. Casale, Prunier 
reversals approved, Maier L & Teske 
M 41MarqLR358, Spr58, 27pp 

Casale, Prunier reversals settle premium 
questions; Holsey threatens redemp- 
tions, White R G, 22AlbanyLR349, 
Jn58 llpp 

Stock redemption under buyout agree- 
ment may be dividend, Lawthers R J 
8JTAX322, June58, 5pp 

Final estate tax regulations exclude 
death benefit under qualified plan 
though from insurance, 9JTAX248, 
Oct58, 1p 


INSURANCE COMPANIES 


History of taxation; present impasse on 
choosing method, Swangren H C 12 
CLUJ251, Sum58, lilpp 


INVENTORY 


Economist says Congress never intended 
(1) general use of LIFO or (2) 
retroactive LIFO election; Hutzler 
wrong; legislative history examined, 
Barron J F 36Taxes565, Aug58, 8pp 

Agreement between tax law and ac- 
counting concepts general, differences 
pointed out, Shannon G F 9JTAX18, 
July58, 3pp 


JOINT TENANCY 


Gift tax problems on joint tenancy state 
bar tax section speech, Lamme W H, 
9JTAX79, Aug58, 2pp 


LIQUIDATIONS 

333 rules can reduce basis of inventory 
received and increase tax, 283NYCPA 
596, Aug58, 2pp 

LOSSES 

carryback and carryover 

Summary of loss carryover computa- 
tions, Gildea M C 200ICPA34, Sum 
58, 6pp 

Libson Shops misapplied by D. C. to 
single corporation after new stock- 
holders put it in new business, Levine 
M & Petta L J 36Taxes562, Aug58, 
38pp 

Continuity-of-business test; Libson Shops 
critically analyzed, found inapplicable 
under 54Code, Levine M & Petta L 
36Taxes445, June58, 9pp 

IRS won’t aply Libson Shops under 
1954 Code, 9JTAX219, Oct58, lp 


small business 
Outline law; suggestions for planning 


to use it; warnings of danger points, 
9JTAX194, Oct58, 3pp 


OIL AND GAS—BOOKS 


Breeding & Burton, Taxation of Oil and 
Gas Income, Prentice-Hall, (Engle- 
wood Cliffs). 

Miller K G, Oil and Gas Federal In- 
come Taxation, Commerce Clearing 
House, Inc., (Chicago, 1957) 352 pp, 
$10.50. Author is an attorney and a 
practicing CPA, a partner in Arthur 
Young & Co. 


OIL AND GAS—ARTICLES 


Recent developments in taxation of oil 
and gas; written before Sp. Ct. re- 
versal of Lake and related cases, 
Benjamin E B, 32TulLR607, Jun58, 
48pp 

Tax planning in oil and gas sharing 
arrangements; all types analyzed, 
Fielder P C 9JTAX172, Sept58 4pp 


Lake case leaves room for capital gain 





planning in retained oil paymesnon-disc 
Simon S C 9JTAX27, July58, 2pp @Est679, 
Oil and Gas, income taxes on; new @pority 5 
tion of Miller’s authoritative bookpJTAX!4 
8JTAX376, June58, lpp nsion be 
middle-ag 

PARTNERSHIPS—BOOKS DITAXS4 





Aronsohn, A J B, Partnerships, Prq 
cal Law Institute, (New York, | 
106pp 

Little P., Federal Income Taxation 
Partnerships, Little Brown & 
(Boston, 1952) 469pp, (with 
bound supplement), $25.00. U 
tunate that this fine text was 
revised to include the 1954 Code, 
separate volume makes correlation p, $2.50 
old and new cumbersome. 

a D, Dohan D H D & Phi 

Federal Income Tazation 
Pashto and Partnerships, Commi 
on the Continuing of Legal Educatip, 
(Philadelphia, 1957) 









iz Angle: 
Shockey H & Sweeney H W, Tax Effdplearing 
of Operating as a _ Corporation 1,00 





Partnership, Prentice-Hall, I, 
(Englewood Cliffs, 1957) 585pp, 

Taubman J, The Joint Venture & 
Classification, Federal Legal Publi 
tions, Inc., (New York, 1957) 493 
$15.00 

Willis, Handbook of Partnership T, 
tion, Prentice-Hall, (Englewood Cli 
1957) 585pp, $15.00. The author 







Subchapter K _ (partnerships) 
pointed by the House Ways 
Means Subcommittee on Internal 
enue Taxation. 


PARTNERS & PARTNERSHIPS— 
ARTICLES 


counting partnership, Block M, 


NYCPA515, Jul58, 5pp 


Closing partner’s year, losses, ofj@X pas: 
problems under Code; proposals §nt, G I 
change discussed, Cohen A H (Busines: 
SCLQ635, Sum58, l4pp usines: 


9 


Real Estate syndicates as partnershg%8) 2 
(TC Docket), 9JTAX182, Sep58, LICY 
Redemption of interests of deceased a 
retiring partner, proposed clarificatReparing 
of tax treatment of, 9JTAX112, Alan: | 
58, 3pp erral | 
Formation of partnership; careful chqeome a! 
of accounting method and invent@Beckett 
contribution necessary, 9J TA X54, J@actical 


58, 2pp taxing 
Advisory group proposals to simpigcorpora 
collapsible partnership law, 8JT@185, Ju 
363, June58, 3pp BA pro 

; sation, 

corp electing partnership tax ieahe 


Outline of new law, 9JTAX194, Octfearryov 
lp 


death of 

Tax year of partnership, estate, heROCEDU 
problems, possible tax savings, Sut 
W P 44ABAJ576, Juned8, 

liability 

Hazards, and ways to avoid them, 
contributed property, sale of interd 
other dealings involving _liabiliti 
Weiss R L 9JTAX226, Oct58, 4pp C 


PENSION AND PROFIT-SHARING 
PLANS—BOOKS 


3pp 










ommi' 


Rice L L, Basie Pension and Pro Bie 
Sharing Plans, Committee on — . 
tinuing Legal Education (Philadeir L E 


phia, 1957) 148pp, $3.00 
Pension and Profit-Sharing Plans 
Clauses, i 
(Chicago, 1958) 464pp, . 
and complete texts of actual plans. hen Y« 


PENSION G&G PROFIT SHARING PLANS) 
ARTICLES 


Considered as good employee relatio: 


brief mention of tax aspects, Fa FOCED! 
R L 1958UINLF25, Spr58, 20pp prmer 
Readable summary of IRS rules retin 
qualifying plans, Graichen R E — 
JAccount42, Aug58, 6pp — 


Methods of achieving flexibility: in A 36T: 
gration, suspension; make-up cont 
butions; amendments, money purchi foposed 
plans, maximum-minimum _profftive P: 
formulas, Lurie A D ae x 





May58, 20pp 
Multi-employer pension plans; inclu@y first 
brief reference to tax qualificatio Riorda 
Melnikoff M, 12CLUJ228, Sum58, 248A gr 
Estate planning for employee: exagpower: 
ples, Moses A S Jr., 97Tr&Esté§238, 0 


Jul58, 3pp PA rev 
Examples of “excess” plans (for th@nents 
over a specified salary) that quale’ G 1 











oil paymes non-dise riminatory, Seal H L 97Tr 
uly58, 2pp Est679, Jul58, 2pp 
- on: newdmority sues. to end phantom plan, 
ative bookpJTAX149, Sep’58, Ipp 

sion better than profit-sharing for 
middle-aged executives, Bret N 
JTAX84, Aug58 2pp 
steed and insurance funded plans 
eagared. Root C D 9JTAX15, July 


8, 2pp 
RSONAL—BOOKS 


: fe lSrnon W, Vernon LM, & Keebler S E, 
25.00. Uniitederal Income Taxation of Individ- 
text was Bails, Committee on Continuing Legal 
954 Code. Bducation, (Philadelphia, 1955) 150 
correlation p, $2.50 
oe eryday Tax Planning to Increase the 
D & Philgmily’s Spendable Income, The Jour- 
Tazation fal of Taxation, (New York, 1956) 
ps, Commit¥44p, $2.95. Practitioner’s Guide No. 
gal Educat 














ships, Pp: 
v York, 1 














Ta — 
rown 























« Angles for Homeowners, Commerce 








W, Tax Efidplearing House, (Chicago, 1957) 64pp, 
orporation 11,00 

-Hall, Iy 

) 585pp, S$ANNING—BOOKS 

















pane in J W ed., 1958 Major Tax Plan- 
1057) a ing, Matthew Bender & Co., (Al- 
957 3 





ny, 1958) $14.50 















nership Tal = 

glewood Cli LiCY—BOOKS 

1e author Wough, The Federal Taxing Process, 

ory group fPrentice-Hall, Englewood Cliffs 

erships) land D M, The Income Tax Burden 

e Ways nm Stockholders,—A study by the Na- 

Internal R&ional Bureau of Economie Research, 
Yew York, (Princeton, 1958) 241pp, 

1PsS— 5.00. 1940-52 statistics examined to 


ompare actual with burden if corpo- 
ate earnings were taxed directly to 
jination of &tockholders. Burdens computed at 
Block M, Warious stockholder income levels and 
Wwith varying portions of corporate 
ottax passed on through higher prices. 


losses, 







proposals $nt, G E, A Tax Program for Small 
en A H (Business, The Amos Tuck School of 
usiness Administration, (Hanover, 
; partnershg958) 28pp, (bulletin—free) 
2, Sep58, 2 T 
a? denned LICY—ARTICLES 
ed clarificateparing a very simple averaging 
TAX112, Alan: unlimited voluntary tax de- 
Merral upon deposit of deferred in- 
careful chaeome at no interest, Esenoff C M & 
and inventa@beckett H L 9JTAX204, Oct58, 2pp 
J TAX54, J@actical and theoretical objections to 
taxing stockholder on undistributed 
s to simpgcorporate income, Lutz H L 11NatTJ 
law, 8JT#185, Jun58, 4pp 
A proposals for 36-month compen- 
— sation, pre-1954 separation payments, 
rivate disability funds, charitable 
AX194, Gaeaerer, estate planning expense, 
pre-death depreciation, 8JTAX366, 
June58, 3pp 


estate, helROCEDURE—BOOKS 


avings, Sut 


58, 3pp asey LF, Casey Federal Tax Practice, 
iCallaghan & Co., (Chicago, 1955) 
(Cumulative Pocket Parts— 

$80.00 


11951pp, 
void them, fannually) § 
ule a — irich E J & Redman L, Procedure 
Onis 8 aan Before the Internal Revenue Service, 
—- PP \Committee on Continuing Legal Edu- 


HARING (ation, (Philadelphia, 1957) 205pp, 
$3.00 
1 Profit: How to Win a Taz Case, Prentice- 
rae riba, (Englewood Cliffs) 
ion ( Philadeir L E, The preparation and Trial of 


Tax Court of the United 


1) ases in the 
; Committee on the Continuing 


States, 
ng Plans a 





nasser Hop, Legal Education, (Philadelphia, 

$9.00. Claug 

etual plans. hen You Go to the Tax Courts Pro- 
cedure and Practice, Commerce Clear- 

ING PLANSing House, Inc., (Chicago, 1957) 
8lépp (paper cover), $4.00 

oyee relatioi 

wens lian 

r58, 20pp prmer attorney for Regional Counsel 

TRS rules #eXPlains office’s work: conferences, 

then R E \ettlements, trials, relations with ap- 

p pellate div; procedures; attitudes, sug- 

xibility: if estions for practitioners, Kopperud 

ake-up cont A 36Taxes473, Jul58, Tpp 






1oney purch@oposed Federal Code of Administra- 
‘mum _ profftive Procedure should not be made ap- 


67YaleLJ10@plicable to IRS, Miller R N 36Taxes 
25, Jul58, 3pp 
plans; includy first or use Tax Ct, says Sup. Ct., 
qualificatio,tiordan J Q 9JTAX106 Aug58, 2pp 
8, Sum58, 298A group thes curb on IRS jeopardy 
ployee; exa™Powers; current law discussed, 9JTAX 
97Tr&Esté§238, Oct58, 1p 


A reviews IRS audit procedure, com- 
ents on morale; speech, Thurston 
G 10SCLQ663, Sum58, 5pp 


ans (for th 
) that qual 











REAL ESTATE—BOOKS 

Anderson P E, Taz Planning of Real 
Estate, Committee on Continuing Le- 
gal Education, (Philadelphia, 1957) 


REAL ESTATE—ARTICLES 


Real estate investment companies should 
be given tax advantages of mutual 
funds; recently proposed legislation 
examined, Channing L M 36Taxes502, 
Jul58, 12pp 

Tax treatment of repairs, maintenance; 
practical, though elementary; check 
lists, Horowitz M 39REstN234, Jul58, 
5pp 

Methods of selling real estate held by 
corporation; practical and tax con- 
siderations; installment sales; liquida- 
tion, Schlosser J, 283NYCPA416, June 
58, 8pp 

abe ge eed eee for; variety 

of t ed, Boughner 

J £ 9ITAX30, July58, 4pp 


REDEMPTION OF STOCK 


Sec302 revision, advisory group pro- 
posal analyzed, Dale E R 9JTAX66, 
Aug58, 2pp 

Advisory group report on Sec 302 out- 
lined, Donaldson J B & Kopperud A 
9JTAX68, Aug58, 2pp 

IRS attitude toward Sec 302 reason for 
revision proposals, Hobbet R D 9 
JTAX67, Aug58, 2pp 


death taxes 
Marital bequest redemption, proposal to 


extend Sec 303 to cover, Kahn G J 
9JTAX70, Aug58, lpp 


dividend 


Holsey-Zipp TC decisions criticized as 
ignoring corp entity (written before 
Zipp affirmation), Jones H L 36Taxes 
437, June58, 8pp 

Zipp case shows dangers in stock re- 
demption; under funded buyout plans 
still unclear, Maier L 9JTAX37, July 
58, 2pp 

REFUNDS 


Prepayments of tax cause $3 billion in 
refunds, 9JTAX33, July58, lpp 

Fraudulently obtained refund checks, 
bank not liable for cashing, 8JTAX 
378, June58, lpp 


RETURNS 

Taxpayer preparation of returns en- 
couraged by IRS, 8JTAX368, June 58, 
lpp 

consolidated 


Consolidated returns; ABA would elim- 
inate inequities in present handling; 





one practitioner’s practical advice, 
9JTAX208, Oct58, lpp 

estimates 

Correcting underestimate by increasing 


withholding, 9JTAX143, Sep58, lpp 
SALES TAX—BOOKS 


Due J F, Sales Taxation, The Univer- 
sity of Illinois Press, (Urbana, 1957,) 
396pp. $5.75. US, European, British 
Commonwealth sales taxes described; 
policy and administrative problems 
analyzed. 


SELF-EMPLOYED RETIREMENT 


Permitted investment in proposed plans, 
Corbett R M 97Tr&Est632, Jul58, 3pp 


SOCIAL SECURITY 


Summary of 1958 law changes, 
243, Oct58, 2pp 


STATE AND LOCAL—BOOKS 


Morton W A, Housing Taxation, The 
University of Wisconsin Press, (Madi- 
son, 1958) 280pp, $4.75. 

Stuetzer, H. Jr., Massachusetts Taxation 
of Corporations, Little, Brown & Co., 
(Boston, 1956) 125pp, $3.25. By a 
practicing accountant, partner in Ly- 
brand, Ross Bros. & Montgomery. 


STATE AND LOCAL TAXES—ARTICLES 


Borg Warner, Continental, Murray cases 
on Federal immunity analyzed, ap- 
proved, Dexter W D 10TaxExec321, 
Jul58, 2lpp 

Sp. Ct. is destroying difference between 
state tax on US property (invalid) 
and state tax on contractor’s privi- 
lege to use it (valid); Murray criti- 
cized, 56MichLR1194, May58, 3pp 

Outline Alabama state taxes, McNair 
W C, 19AlaLaw284, Jul58, 10pp 


9JTAX180, 


9JTAX 


Baltimore ad tax ended, 
Sep58, lpp 


Refund NYC gross receipts tax denied 
for lack of protest at payment; Mer- 
cury Machine Importing criticized, 22 
AlbanyLR383, Jun58, 6pp 

High cost of exemption program to at- 
tract industry, Ross W D 9JTAX109, 
Aug58, 2pp 

Location choosing, use of computers to 
determine best tax solution, Aust L E 
9JTAX58, July58, 2pp 


income taxes 

Recent changes in NY law and reru- 
lations, Beckerman S H 28NYCPA 
579, Aug58, 4pp 

8 NY problems: partnership years; 
sale of goodwill; unincorporated busi- 
ness tax on income realty sale and on 
businesses under common _ control, 
Blumenberg S 28NYCPA583, Aug58, 
3pp 

Sales in “Mass” formula, NY & Pa.: 
no state statute limitations, Etkin W 
28NYCPA511, Jul58, 3pp 

1958 Tax Law changes; also includes 
real estate and mise tax changes, 
Murphy J H 30NYSBB203, Jun58, 
5pp 

Industry tax men criticize proposed 
uniform law of multistate income 
allocation on policy as well as specific 
provisions; speech, 36Taxes533, Jul58, 
10pp 

NY deputy comm. describes tax, with- 
holding on non-residents; speech, 36 
Taxes542, Jul58, 3pp 

Listing of states requiring withholding 
from residents, non-residents, 26Con- 
trol330, Jul58, lpp 


intergovernmental immunity 

In absence of policy by Congress, Sp. 
Ct. is upholding state taxes, 26GWash 
LR741, Jun58, 4pp 

interstate commerce 

Summary of recent cases; suggestions on 
filing returns for multi-state busi- 
ness, Reck P A 26Control311, Jul58, 
8pp 

property taxes 

Survey of state and local veterans tax 


exemptions; tables of state laws, 
Spears McGH 11NatTJ129, Jun58, 
9pp 

Cases, constitutionality, policy in ex- 


empting land under easement for fu- 
ture highways, 3SDakLR102, Spr58, 


8pp 
similarly 26Taxes605, Aug.58, 3pp 

Assessment administration. standards 
for Conn. recommended, 24 Assessors 
NL62, June58, 1p 

Assessors’ survey shows personnel No. 1 
problem, 24AssessorNL62, June 58, 
Ip 

Iowa Property Tax Division, outline of 
functions, Tipton B B 24AssessorNL 
62, June58, 3pp 

Religious organization exemption, agnos- 
tic group qualifies; new trend, 7De 
PLR206, Spring-summer58, 8pp 

Texas, legislation proposed by Assessing 

cers Association, 24AssessorNL71, 

June58, Ip 

Federal property used by private in- 
terests subject to property tax, Sup 
Ct rules, 8JTAX357, June58, 2pp 

sales tax 

Automatic vendors must pay Washing- 
ton sales tax though none is collect- 
ible from customers, Lenihan W F 
33WashLR190, Sum58, 3pp 

Speculative builders can avoid Washing- 
ton sales tax. Lenihan W F 33Wash 
LR188, Sum58, 3pp 

Washington tax due on purchase of 
carbon electrodes for manufacture of 
ferrosilicon in electric furnace, Leni- 
han W F 33WashLR192, Sum58, 7pp 


unemployment 


Recent changes in NY law, Ress S S 
28NYCPA591, Aug58, 3pp 


STOCK AND STOCKHOLDERS 


Two-class common, Sec 305 advisory 
group proposal would kill, Haddad W 
N 9JTAX71, Aug58, 2pp 

Constructive ownership rules, advisory 
group Sec 318 proposals eliminate un- 
intended hardships, Teschner R R 
9JTAX72, Aug58, 2pp 

options 

Restricted options, new law, estate plan- 
ning, Neilan W J 12CLUJ220, Sum58, 
8pp 

Law and regulations on modifying op- 
tions after market declines, 20IIICPA 
16, Sum58, 3pp 





Warning—don’t create joint tenancy of 
a — under restricted option 
or 6-month statutory 

ale “ORNYCPAS99, Aug58, lpp 


TAX COURT 

Discovery procedure should be used by 
Tax Court: motions for better state- 
ment unsatisfactory, Kaminsky M 36 
Taxes498, Jul58, 4pp 

Proposal to transfer the Tax Court to 
the judiciary, Kilpatrick H C 9JTAX 
7, July58, 2pp 

ABA Tax Section votes to urge legisla- 
tion to force Tax Court to follow cir- 
cuits, 9JTAX239, Oct58, lp 


TAX PRACTICE—ARTICLES 


Opportunities and obligations of the 
corporate tax executive; speech, Cis- 
ler W L 10TaxExec393, Jul58, 8pp 

ABA committee proposes code limiting 
CPA-lawyer joint practice; text and 
comments, 9JTAX198, Oct58, 4pp 

ABA UPL Committee urges its men 
be on all conferences, OI TAXI86, 
Sep58, lpp 

CPA tax practice, records, fees, billings 
and costs, Isaacson B B, 8JTAX360, 
June58, 3pp 


TRUSTS—BOOKS 

Kennedy L W, Federal Income Taxation 
of Trusts and Estates, Little, Brown 
& Co., (Boston, 1948) with 1953 sup- 
plement. 837pp. $20.00. This is the 
text on the subject; thorough, com- 
prehensive. 

Olson R L & Gradishar R L, Saving In- 
come Taxes by Short Term Trusts, 
Prentice-Hall, (Englewood Cliffs, 
1956) 203pp, $7.50 

Tweed H & Parsons W, Lifetime and 
Testamentary Estate Planning, Com- 
mittee on Continuing Legal Educa- 
tion, (Philadelphia, 1955) 


TRUSTS—ARTICLES 


Multiple; use for decedent income, de- 
ferred compensation; avoiding five- 
year throwback; proposed tax legisla- 
tion analyzed; non-tax advantages, 
Friedman J I & Wheeler H L 36 
Taxes588, Aug58, llpp 

Examples; application of provisions new 
in 1954 Code: separate shares, tiers, 
ete., Powell W R 28NYCPA558, Aug 
58, 9pp 

Tier system explained; proposals for 
change analyzed, Tomlinson A 106 
JAccount32, Jul58, 9pp 

Allocation of capital gain tax to re- 
maindermen though gain went to in- 
come; case criticized, 71HarvLR1572, 
June 58, 4pp 

short term 

Brief guide to advantages, 
Aug58, lp 

UNEMPLOYMENT TAXES 

Pa. Board of Review described: recent 
cases outlined, Abrams M 62DickLR 
315, Jun58, lipp 

NY rules on claims filed during vaca- 
tion, Rese S S 283NYCPA520, Jul58, 
3pp 

Employment applications, false; split 
on whether it disqualifies for unem- 
ployment benefits, 9JTAX56, July 58, 
2pp 

Testimony on federal unemployment ex- 
tension bill; political, 8JTAX354, June 
58, 2pp 

VALUATION 

Close company; Rev Rul 54-77 examined; 
warns that inflation may have dis- 
torted earnings figures, Mancina P F 
36Taxes491, Jul58, Tpp 

WITHHOLDING TAX 

wages 

Combined reporting for income and so- 
cial security would result in big sav- 
ings, Redman T 9JTAX101, Aug58, 
2pp 


3NatPA13, 


CASES DISCUSSED 


Articles discussing extensively a tax 
case are indexed below. The first word 
in each item below is the name of the 
case, the second word the major sub- 
ject heading under which the article 
is indexed, the third word the minor 
heading, and the fourth word (italicized) 
is the first word of the article contain- 
ing the discussion. 


Alleghany Corp.—ded & exp, 
proxy 

American Water Works—returns, con- 
sol—consolidated 


inv.— 








Auto Club of Mich—account, accrual— 
prepaid income; IRS; cases 

Baltimore Dairy Lunch—compensation— 
reasonable 

Bayard—corp, reorg—conditions 


Beacon Publishing—account, accrual— 
prepaid income 

Bedford Mills—inventory—agreement 

Bess—coll, transfer—insurance 

Bixby—est. admin—tax saving 

Blair—coll, transfer—insurance 

Blue Ribbon Products—compensation— 
reasonable 

Boltz—coll, transfer—insurance 

Bonnyman—est & gift—donee 

Breitfeller Sales—corp, acc earn 

Brodie—comp—deferred 

Brodson—procedure—ABA 

Brown—account, accrual—prepaid in- 
come; cases 

Brown—fraud—disbarment 

Burr—est, admin.—gifts 








2egs. 


Casale—insurance—Casale; form 

Century Builders, Inc.—state, sales tax 
—speculative 

Coastal Oil— corp reorgan-—--Coastal 

Crawford—unemploy—employment ap- 
plication 

Crowell Land and Mineral Corp. 
—live stock 

Detroit Park Shelton—partners & part 
—rea 

Doran—insurance—stock redemption 

Edenfield—redeem, dividend—Holsey 

Elko Realty Co.—returns, consol—con- 
solidated 

Evans—fraud—disbarment 

Exchange National Bank of Shreveport 
—coll, transfer—insurance 


-farm 


Fischer—redeem, dividend—Holsey 
Flora—procedure—pay 


Fox—farm—livestock; redeem, dividend 
—Holsey 
Freuler—coll, transfer—insurance 








Gallo—loss, carry—continuity 
Glickman—partners & part- 
Gotfredson—farm—livestock 
Hackett—comp—deferred 
Hawley—charitable, org—IJRS 
Hays—est, admin—gifts 
Holmes—est, admin—gifts 


real 











Holsey—redemption, dividend — Holsey; 
insurance—stock redemption; corp, 
reorg—conditions 

Houston Oil Field Material Co., Inc.— 


returns, consol—consolidated 
Hutzler—inventory—economist 
Ingalls—ded. & exp, inv—proxy 
Iverson—redeem, dividend—Holsey 
K&H Realty—compensation—reasonable 
Kaufman & Baer Co—inventory—econ- 
omist 
Kern-Limerick—s&l, intergov. immun— 
in absence 
Kieferdorf—coll, transfer — life 
ance; insurance 
Kindschi—fraud—~professionals 
Knight-Campbell Music Co.—ded & exp, 
inv—proxy 
Koppers—loss, carry—continuity 
Lake—oil & gas—Lake 
Lehman—est, admin—gifts 
Levenson—-exempt, organ 
Libson Shops, Inc.—losses, 
son Shops; IRS 
Lober—est, admin—gifts 
Long Poultry Farms—farmers—co-op- 
eratives 
Lowenthal—redeem 
Zipp 
Macias—fraud—innocent 
R. H. Macy & Co.—inventory 
omist 
McDonald—farm—livestock 
Mesi—ded, ill—development 
Mill Ridge—loss, carry—Libson 
Murray Corp of America—state & local 
—Sp Ct, s&l, intergov immun—in 
absence 
Newberry’s Est—est, admin—gifts 
Newmarket Mfg—loss, carry—continuity 
North Am Oil Consol—account, accrual 
—prepaid income; IRS; cases 
Oates—comp—deferred 
Pacific Northwest Alloys 
sales tax— Washington 
Pearlman—coll, transfer—insurance 
Phillips—coll, transfer—insurance 
Prunier—insurance—stock redemption; 
Casale; form 
Rigby—state, sales tax—speculative 
Rowen—coll, transfer—insurance 
Sanders—insurance—stock redemption 
Schuessler — account, accrual— prepaid 
income 
Security Trust—coll, lien—priority 
Seijas—fraud—professionals 
Shoe Corporation of America—ded & 
exp inv—prozry 
Shreve—coll, transfer—insurance 
Smoot Sand & Gravel—corp, acc earn— 
egs. 





insur- 








collapsible 
carry—Lib- 


stock, dividend — 


econ- 


Inc.—state, 


Spermacet Whaling & Shipping—for- 
eign, business— analysis 

Stanton Brewery—loss, carry—continu- 
ity 

Stern—coll, transfer—insurance 

Stuart—coll, transfer—insurance 

Sullivan—ded, ill—development 

Supplee—state & loc property—federal 

Tank Truck Rentals, Inc—deductions— 
penalties 

Teleservice—income—IRS 

Texas Trailercoach—account, reserves— 
dealers 

Third Nat’l 
tion 

Tucker—redeem, dividend—Holsey 

Tyson—coll, transfer—insurance 

Van Dyke—state & loc property—fed- 
eral 

Wall—redeem, dividend—Holsey 

Western Union—coll, transfer—insur- 
ance 

White—state, sales tax—automatic 

Williams—compensation—reasonable 

Zens—redeem stock, dividend Zipp; 
Holsey 

Zipp—redemption, dividend—Zipp; Hol- 
sey; corp, reorg—conditions 


Bank & Trust—tr—alloca- 











CODE SECTIONS DISCUSSED 


Articles containing extensive discussion 
of Code sections are listed helow. The 


number is that of the section of the 
1954 Code, references are as in cases, 
above. 


164—state & loc. property—federal 
179—deprec, 1958—law 
302—redeem—advisory; IRS; Sec. 
redeem, dividend—Holsey 
303—redemption, death—marital 
304—corp, parent—advisory 
305—stock—two clasa 
$11—Coll. transfer—insurance 
318—stock—constructive ownership 
333—real est—methods 
334—real est—methods 
337—real estate—methods 
841—corp, collapsible—two shot 
346—corp—analysis 
355—corp—analysis 
381—loss, carry—continuity 
382—loss, carry—continuity 
481—account, change—inequities 
501—exempt, organizations—clubs 
537—corn, acc earn—Rega 
613—deplete, percent—political 
706—partner, death—taz year 
736—partners—redemption 
751—partner—advisory group 
752—partner, liahilities—hazards 
9$21—foreipen WHTC—law 
1235—foreign—Sec. 1235 
1244—loss, small bus—outline 
2012—est. admin—gifts 
2035—est, admin—gifts 
2026—est, admin—gifts 
2037—est, admin—gifts 
2038—est, admin—gifts 
2039 (c) —insurance—final 
2040—est, admin—gifts 
2041—est. admin—gifta 
?042—coll, transfer—insurance 
2514—est. admin—gifta 
2515—joint tenanev—a/ft 
6321—coll, lien—Priority 
6323—coll. lien—priority 
6334—coll, lien—nriority 
6901—coll. transfer—insurance 
8633 (b) (2) —foreign, income—regs 
1939 Code 
115(g) (1)—redeem. dividend—Holsey 
117(m)—exempt, organ—collapsible 
311—coll, transfer—insurance 
900—coll, transfer—insurance 


302; 











REVENUE RULINGS DISCUSSED 


Articles containing extensive discussion 
of revenue rulings are listed below. The 
number is that of the ruling; references 
are as in cases and Code sections above. 


54-77—value—close companu 

54-420—charitable, org—IRS 

54-458—redeem, dividend—Holsey 

56-227—corp—analysis 

56-266—corp—analysis 

56-270—redeem, death—marital 

56-344—corp—analysis 

56-45 1—corp—analysis 

56-555—corp—analysis 

57-328—corp reorg—Mills 

57-366—est, admin—gifts 

58-190—charitable, contributions—can’t 

58-225—account, accru—IRS 

GCM 9401—inventory—agreement 

PS—64—pension & profit — multi-em- 
ployer 

TIR-69—farm—cooperative 


AUTHORS INDEXED 


The first word below is the name of an 
author whose work is indexed herein ; 
the second word is the major heading 
under which his work is listed ; the third 
word the minor heading, and the last 
word (italicized) is the first word of 
the item by that author. 


Abrams M—unemployment—Pa. Board 
Adams B—account, res—bookkeeping 


Bachrach J C—charitable. contributions 
—can’t 

Baker R P—foreign bus—analysis 

Balch B L—deduction—policy 

Barlow J—depreciation—useful 

Barnes W T—comp—deferred 

Barron J F—inventory—economist 

Beckerman S H—s&l, income—recent 

Beckett H L—policy—preparing 

Behrends F L—account, accrual—pre- 
paid income 

Benjamin E R—oil & gas—recent 

Rernstein I—foreign, business—why 

Blaise F J—deplete, per cent—political 

Block M—partners—tazx, other 

Blumenberg S—s&l, income—? NY 

Roughner J L—real est—purchaser 

Bret W N—pension—pension 








Cameron A—foreign bus—choosing 

Channing L M—real est—real estate 

Cimino M—est, admin—taz saving 

Cisler W L—tax prac—opportunities 

Cohen A H—partner—closing 

Cook J R—ded & exp, repair—cases 

Corbett R M—self-employed retire—per- 
mitted 

Cornfield M—compensation—inflation 

Crockett J P—foreign, taxes—credit for 
waived 


Dale E R—redeem—Sec 302 

Dane J—estates—Maas. 

Dexter W D—s&l—Borg 

Dobrzensky M W—corp, 
Coastal 

Donaldson J B—corp, collapsible—two- 
shot; redeem—advisory 

Douthit A—est, admin—taz saving 

Dunn J P—est, admin—gifts 


Entrekin E—charitable—taxr 
Esenoff C M—policy—preparing 
Etkin W—state & local, income—sales 


reorgan— 


Farwell R L—vensions—considered 
Fielder P C—oil & gas—tazx planning 
FitzGerald J J—estates, planninge—CPA 
Forbes B N—gifts, minors—cases 
Freeman H A—account, accrual—cases 
Freeze CA—farmers—livestock 
Friedman J I—trusts—multinle 
Friedman P H—foreign, WHTC—law 


Gad S—ded & exp, education—education 
Gildea M C—loss, carry—summary 
Graichen R E—pension—readable 
Greene R L—corp. reorg—Mills 

Gumpel H J—foreign, income—Mezico 


Haddad W N—stock—two class 
Hardy D J—corp, parent—advisory 
Hart H H—corp, close—summaru 
Heffern J H—account, accru—IJRS 
Hobhet R D—redeem—/RS 

Hollman I. D—foreign, income—pro 
Horowitz M—real est—tax treatment 
Howes A S—insur—thirty 


Isaacson B B—tax prac—CPA 
Jones H L—redeem, dividend—Holsey 


Kahn G J—corp, thin—checklist; re- 
deem, death—marital 

Kallman D H—foreign, 
pilation 

Kilpatrick H C—Tax Ct—proposal 

Kopperud A—redeem—advisory; proced 
—former 

Korner J G—corp—review 

Kust L E —state—location choosing 

Kust M J—foreign inc—U.S. 


Lamme W H—joint tenancy—gift 

Lawthers R J—insurance—stock re- 
demption 

Lenihan W F—state, sales tax-—specu- 
lative; Washington; automatic 

Lent G E—excise—pro 

Levine M—loss carry—continuity; Lib- 
son 

Lore M M—Coll, transfer—insurance 

Lowndes CLB—est—changes 

Lowrimore C S, Sr—depreciation—case; 
depr, 1958—law 

Lurie A D—pension—methods 

Lutz H L—policy—practical 


Maier L—redeem stock, dividend—Zipp; 
insurance—form 

Mancina P F—val— close company 

Mason J C—gift—unreported gift 

McNair W C—state & local—outline 

Meek M R—foreign. non-res citizen— 


income—com- 





basic principles; foreign, hold co—or- 
ganizing 





Meldman L—corporations — sum» 
corp, reorg—conditions A—TI 
Melnikoff M—pension & profit—» P tar 
cmplouer ma 
Miller R N—procedure—proposed rket St 


Moses A S Jr.—pension—estate 
Mullens R A—fraud, invest—commf{axCon! 
Munsche R C—foreign, bus—survey gual T: 
Murphy J H—state, inc tax—1953 gundatio 
Murphy R E—corporations—survey gronto | 










Neilan W J—stock, options—restri poe 
Pascoe C R—charitable, contrib—coMlicago, | 
rate R—Uni 
Patten W—account, res—bookkeepigyiew, 1 
Peloubet M E—depr, reinv—ezcess he of L: 
— L—loss, carry—continuity; arLR- 
Phelps J O—foreign, holding co.—t at 2 
Phillips J C—compensation—reasone”’ 
Powell W R—trusts—examples ” 
Rado A R—foreign—Sec. 1235 — 
Reck PA—state & local, interstg ad Life 
summary Phil 4 
Redman T—withhold, wages—combi 4 
Reiling H T—charity, organ—definithR—Co! 
properly Univ 
Ress S S—unemp—NY rules; s&l, Bll, NY 
emp!—recent rol—Tt 
Riordan J Q—procedure—pay s’ Inst 
Rodman L E—est—resume e, NY 


Rogers D—charitable, contrib—gifts) 1LQ— 

Ross W_D—state & local—High shaw 

Rowen J R—corp, reorg—concise pl Le 
piteFin! 


Schlosser J—real est—methods ‘aamenn 
Schwarzer W W-—farmers — co-op¢ dit M 
tives oo © 

Seal H L—pensions—examples 


Shannon G F—inventory—agreemen! uR -De 
Simon S C—oil & gas—Lake iversit 
Smith L J—foreign, income—US gckson 
Spears McGH—s&l, property—surv i) 
Surrey S S—foreign, taxes—credit Fe oniati: 
Sutter W P—partner, death—taz ye 
Swangren H C-—insurance compani¢ 
history LR—D 
Sweet J—corp, reorgan—Coastal "on Sct 
Teschner R R—stock—constructive of@—Dict 
ership e of . 
Teske M—insurance—form nver < 
Thurston T G—procedure—CPA LR—F 
Tipton B B—state & loc, property gm Uni 
—lowa ‘oadwa} 
Tomlinson A—trusts—tier J—Ge 
Wagman S P—coll, transfer—insuraporgeto' 
Walker R M—coll, lien—priority ash, D 


Weiss R L—partner, liabilities—hazqpyw—Ge 
Wheeler H L—trusts—multiple hool of 


Webster G D—ded & exp, ae a 
White R G—ins—Casale 


Willard DG—corp—formation; factor oy 
Winton S C—gifts—proposed reg use, C 


Yudkin L—collect, liens—Ass’t Reg. 


PUBLICATIONS INDEXED 


The first entry below is the abbreviat 

used in the subject index; the secon 

the full name of the publication, and 
last is the name and address of 
publisher. 

; 

ABAJ—American Bar Association 4 
nal—American Bar Association, ! 
E 60th St, Chi 37, Ill. 

AccR—Accounting Review — Amer§ 
Accounting Association, College; 
Commerce & Administration, Ohid 
Univ, Columbus 10, Ohio 

AlaLaw—The Alabama Lawyer—Bo 
of Commissioners of the Alab& 
State Bar, P.O. Box 708, Montgonf 
1, Ala. 

AlbanyLR—Albany 
Review Board, 
Albany, 

AMULR—American University lewd 
view—Washington College of 
2000 G St, NW Wash 6, DC 

ArkLR—Arkansas Law Review—l§ 
versity of Arkansas School of l# 
Fayetteville, Ark. 

Assessors’ NL—Assessors’ News Lé 
—National Association of Asses 
Officers, 1313 E 60th St, Chi 37, I 

AYoungJ—Arthur Young Journal— 
thur Young & Co, 165 Broadway, ? 
NY 

Bank—Banking—American Banking 
sociation, 5601 Chestnut St, Phi 
Pa i 

BankLJ—Banking Law Journal—B 
ing Law Journal, 89 Beach St, 

11, Mass $ 

BULRev—Boston University Law 
view—Boston University School 
Law, 11 Ashburton Place, Bos 
Mass. 


Law Review—! 
Albany Law Sch 











ions — sumna 


eo »A—The California Certified Public 
profit—m@oontant—The California Society 
Certified Public Accountants, 681 

Bite eu rket St., San Francisco 5, Calif. 


'axConf—Proceedings of the 1ith 
nual Tax Conference-Canadian Tax 
tax—195g gundation, 154 University Ave., 
ons—survey Gronto 1, Can. 

R—Chicago Bar Record-Chicago 
r Association, 29 South LaSalle St., 

contrib—cosicago, Il. 

R—University of Cincinnati Law 
—bookkeepigyiew, University of Cincinnati Col- 
inv—excess Be of Law, Cincinnati 1, Ohio 
ontinuity; ed R—Cleveland-Marshall Law 
Fe view—Cleveland Marshall Law 
ieee bom 1240 Ontario St, Cleveland 13, 

= e€asor 
amples i 


ivest—comm 
bus—survey 


tions—restr 


jJ—Chartered Life Underwriters 
urnal—American Society of Char- 
ed Life Underwriters, 3924 Walnut 
Phil 4 Pa. 

comb “ : 

definitgR—Columbia Law Review 
: University School 


of Law, 
rules; s&l, pl, NY 27 


- 1235 
al, interstat 


ages . 
gan Colum- 


Kent 


frol—The Controller—The Control- 
—pay ts’ Institute of America, 2 Park 
me be, NY 16, NY 
Te iol pel Cornell Law Quarterly—Cor- 


Ithaca, NY 


Credit & Financial 
National Association of 
Fourth Ave, NY 3, 


#)] Law School, 
; COnNCI8E 
ea inMan 
gement 
Men, 299 


ethods 
ers co 





“ODE adit 
umples fy 
agreemen! | 
Lake ersity 
ome—US Bek on Blvd., 
perty—survej w—De 
xes—credit 
~ath—tazx ye 
ce compani : 
iLR Dickinson Law 
fson School of Law, 


DePaul Law Review -DePaul 
College of Law, 25 
Chicago 4, Ill. 


Detroit Bar 
Build, Det 26, 





' troit Lawyer 
- wiation, Penobscot 


Review—Dick- 
Carlisle, Pa. 


University of Denver Col- 


—Coastal 


mstructive of—Dicta 


ve of Law, 1445 Cleveland Place, 

rm nver 2, Colo 
e—CPA @LR—Fordham Law Review—Ford- 
University School of Law, 302 


Cc, property gm 
Fama NY 7, NY 


ad iL.J—Georgetown Law Journal 
sfer—insengers getown University Law Center, 
-priority ash, DC 

>, inv—proishLR—George Washington Law Re- 
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